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PREFATORY NOTE 


It is the purpose of this official] publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 


Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order in 
which they appear herein as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions, involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 6109) 


In re GROCER’S DAIRY COMPANY. AMA Docket No. 16-1. Decided 
September 28, 1959. 


Distributing Plant—Standing to Challenge— 
Compensatory Payments—Administrative 
Assessments 


Since petitioner’s plant processed and packaged milk distributed in the market- 
ing area, petitioner’s plant is a “distributing plant” as defined in the 
order whether or not it distributed the packaged milk itself or through 
a vendor. 

Petitioner does not have standing to challenge compensatory payment provi- 
sions of order but only administrative assessments upon its milk 
receipts because it was not required by the order to make compensatory 
payments. 

Compensatory payment and administrative assessment provisions of order 
are supported by the evidence in the promulgation record and are 
authorized by the act. 

Warner, Norcross and Judd, of Grand Rapids, Michigan, for petitioner. 
Mr. Joseph A. Walsh, for Agricultural Marketing Service. Mr. Will 
Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933) as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and sub- 
sequent amendments (7 U.S.C. 601 et seg.). The proceeding in- 
volves (1) the interpretation and application of certain provisions 
of Order No. 16 (7 CFR 916) issued under the act and (2) the 
validity of the provisions of the order if the administrative in- 
terpretation and application protested are upheld as correct. 

Order No. 16 regulates the handling of milk in the Upstate 
Michigan marketing area which includes Traverse City, Michigan. 
Petitioner operates a fluid milk plant in Grand Rapids, Michigan, 
outside the regulated marketing area and disposes of almost all 
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its milk outside the regulated area. The controversy here con- 
cerns a small percentage of its milk processed and packaged at 
its Grand Rapids plant but delivered to a partnership which 
distributed it in the regulated marketing area. The market ad- 
ministrator considers petitioner as the operator of a nonpool 
“distributing plant” as defined in the order and, therefore, sub- 
ject to § 916.84 of the order which, as explained hereinafter, calls 
for the payment of assessments for the administrative expenses 
of operating the order and, under certain circumstances, pay- 
ments (often called “compensatory”) into a producer-equalization 
fund. Petitioner contends that its plant is a “supply plant” as 
defined by the order, that the partnership to which it delivered 
the packaged milk operates a “distributing plant” as defined by 
the order and that as the operator of a “supply plant” it is not 
subject to the provisions of the order invoked by the market ad- 
ministrator. As stated above, petitioner also protests that if 
the market administrator’s interpretation and application of the 
order are correct, the order provisions are invalid. 

The Deputy Administrator for Marketing Services, Agricul- 
tural Marketing Service, filed an answer to the petition upholding 
the actions of the market administrator and the validity of the 
disputed provisions. 

A hearing was held March 3, 1959, before Will Rogers, Hearing 
Examiner, Office of Hearing Examiners, United States Depart- 
ment of Agriculture, in Grand Rapids, Michigan. At the hearing 
petitioner was represented by J. M. Neath, Jr., 300 Michigan 
Trust Building, Grand Rapids, Michigan, and respondent was 
represented by Joseph A. Walsh, Office of the General Counsel, 
United States Department of Agriculture. After the hearing the 
parties filed briefs. The hearing examiner issued a report recom- 
mending that the petition be dismissed. Petitioner filed exceptions 
to the hearing examiner’s report. 


FINDINGS OF FACT 


1. Petitioner, Grocer’s Dairy Company, is a corporation duly 
organized and existing under the laws of the State of Michigan, 
whose address and principal place of business is 224 Garden 
Street, South East, Grand Rapids, Michigan. Petitioner operates 
a fluid milk distributing plant at Grand Rapids, Michigan, out- 
side the marketing area defined in Order No. 16 issued under the 
act and regulating the handling of milk in the Upstate Michigan 


marketing area. 
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2. Petitioner disposed of no milk in the Upstate Michigan 
marketing area prior to June 1958. 


3. In or about May 1958, Stabil Distributors was organized 
as a copartnership by two persons who had previously been em- 
ployed by petitioner as route salesmen. Stabil’s principal office 
is about one mile outside the city limits of Traverse City, Michigan, 
and Stabil distributes milk in Traverse City and other portions of 
the Upstate Michigan marketing area. All the milk distributed 
by Stabil is purchased from petitioner in packaged form at Grand 
Rapids, Michigan. On May 31, 1958, petitioner and Stabil entered 
into a Distribution and Sales Agreement which embodies the 
terms and conditions pertaining to the sale of packaged milk to 
Stabil, the area of distribution to be covered by Stabil, the use 
by Stabil of Grocer’s packaging, labeling, trademarks and trade 
names, the prices to be charged to purchasers from Stabil, the 
privilege of purchasers from Stabil to acquire shareholder in- 
terests in Grocer’s, the return of overcharges by Grocer’s to 
Stabil’s patrons, and other terms with respect to rights and liabili- 
ties of the parties upon termination of the agreement. The 
partnership, Stabil Distributors, was dissolved in November 1958. 
One of the former partners, Lewis Straley, continued the enter- 
prise as an individual proprietor doing business as Stabil Dis- 
tributors, and a separate Distribution and Sales Agreement was 
executed on November 11, 1958, which contains substantially the 
same terms and conditions as the initial agreement. 


4. Petitioner assisted in the formation of Stabil Distributors 
and one of the reasons underlying the formation of a separate 
concern was an attempt to avoid regulation with respect to the 
sales of Grocer’s milk products in the Upstate marketing area. 
This action was taken on advice of counsel. Approximately one 
to one and a half percent of Grocer’s receipts are distributed in 
the marketing area. Stabil handles no other milk except that 
obtained from Grocer’s and such milk is furnished to Stabil in 
Grocer’s packages ready for resale. Stabil also uses Grocer’s 
trade names, trademarks and advertising. The only equipment 
maintained by Stabil is a milk cooler located at the assembly point 
in Traverse City, which has loading and unloading facilities. 
Grocer’s takes back route returns from Stabil, makes refunds to 
customers who purchase from Stabil, and gives to Stabil’s cus- 
tomers the same discounts and the same privilege to buy stock 
in Grocer’s as is given to customers who purchase directly from 
Grocer’s. As early as February 1958, Grocer’s was notified that 
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it must obtain a license from the City of Traverse City if its milk 
products were to be distributed through stores in Traverse City. 
Grocer’s kept in its possession the license which had been issued 
in June 1958 by the City of Traverse City. This license had been 
issued in the name of “Stabil Distribution Co.,” but the Chief 
Sanitarian for Traverse City testified that Stabil was not required 
or entitled to hold a license, that it had been issued in the name of 
the wrong party, that it should have been issued to Grocer’s 
Dairy Company, and that the outstanding license was illegal. 
5. The pertinent provisions of Order No. 16 are as follows: 

“§ 916.6. Distributing plant. ‘Distributing plant’ means all the 
premises, buildings, and facilities of any milk processing or 
packaging plant from which any fluid milk product is disposed 
of during the month on a route in the marketing area. 
“§ 916.7. Supply plant. ‘Supply plant’ means all the premises, 
buildings, and facilities of any milk receiving plant from which 
milk or skim milk conforming to the sanitation requirements of 
any duly constituted health authority relating to milk for con- 
sumption in the marketing area in the form of fluid milk products 
is moved during the month to a distributing plant. 
“§ 916.8. Pool plant. ‘Pool plant’ means: 

(a) A distributing plant other than that of a producer- 

handler, or one described in § 916.82 or § 916.83, from 

which during the month: 

(1) Disposition of fluid milk products on routes in the 

marketing area equals or exceeds the smaller of: 

(i) Twenty percent of such plant’s receipts from quali- 

fied dairy farmers, or 

(ii) 150,000 pounds; and 

(2) Total disposition of fluid milk products on routes 

during the month equals or exceeds 50 percent of receipts 

of fluid milk products from qualified dairy farmers and 

supply plants. 

(b) A supply plant from which during the month 50 

percent or more of receipts from qualified dairy farmers 

is moved to a pool distributing plant. Any supply plant 

that was a pool plant during each of the months of 

July through January immediately preceding shall con- 

tinue as a pool plant for each of the following months 

of February through June unless written request to 

the contrary is filed with the market administrator on 

or before the first day of such month. 
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“$ 916.9. Handler. ‘Handler’ means: 
(a) The operator of a pool plant(s) in his capacity as 
such: 
(b) The operator of any nonpool distributing plant;... 
“§$ 916.17. Route. ‘Route’ means a delivery (including delivery 
by a vendor, or sale from a plant or plant store) of any fluid 
milk product, other than a delivery in bulk to any milk processing 
plant. 
“§ 916.84. Handler operating a nonpool distributing plant. 
Each handler, other than a producer-handler or one exempt pur- 
suant to §§ 916.82 or 916.83 who, during the month operates a 
nonpool distributing plant, shall, in lieu of the payments required 
pursuant to §§ 916.70 through 916.74, pay to the market adminis- 
trator as follows: 
(a) If such handler so elects at the time of reporting 
pursuant to § 916.30, his obligations shall be as follows: 
(1) On or before the 13th day after the end of the 
month, for the producer-settlement fund, an amount 
equal to the difference between the value of the Class 
I milk disposed of during the month on routes in the 
marketing area at the applicable Class I price for the 
month and the value of such milk at the Class III price; 
and 
(2) On or before the 13th day after the end of the 
month, as his pro rata share of the expense of adminis- 
tration, the rate specified in § 916.74 with respect to 
Class I milk disposed of on routes in the marketing area. 
(b) Unless such handler elects to have his obligations 
computed pursuant to paragraph (a) of this section, 
his obligations shall be as follows: 
(1) On or before the 25th day after the end of the 
month, for the producer-settlement fund, the lesser of 
the amount computed pursuant to paragraph (a) (1) of 
this section, or any plus amount resulting from the fol- 
lowing computation: 
(i) Compute an amount equal to the value of milk 
which would be computed pursuant to § 916.60 for milk 
received from qualified dairy farmers at such plant for 
such month if such plant had been a pool plant; 
(ii) Deduct the gross payments made by the handler to 
qualified dairy farmers for milk received at such plant 
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for such month. Gross payments to be included in this 
computation shall be limited to cash payments made to 
the dairy farmer or his assignee on or before the date 
of the report required pursuant to § 916.31, plus the 
value of any supplies or services furnished by the han- 
dler on prior written authorization or as evidenced by 
a delivery ticket signed by the dairy farmer; and 

(2) On or before the 13th day after the end of the 
month, as his pro rata share of the expense of adminis- 
tration, an amount equal to that which would have been 
computed pursuant to § 916.74 had such plant been a 
pool plant.” 

6. Inthe months of June, September, November and December, 
1958, and January 1959, petitioner elected to pay the difference 
between the Class I and Class III prices on Class I milk distributed 
in the marketing area, plus an administrative assessment thereon 
pursuant to § 916.84(a), and that, in the months of July, August 
and October, the petitioner accepted the alternative which re- 
sulted in its making a payment only to the administrative as- 
sessment fund on its total receipts of milk handled at the Grand 
Rapids plant. In the months of July, August and October, there 
was no compensatory payment assessed against petitioner. Peti- 
tionner chose whichever method “would be less expensive for 
the dairy,” irrespective of the nature of the charge. 

7. For the months involved the obligations selected by peti- 
tioner under (a) and (b) of § 916.84 and the alternative are as 


follows: 


Obligation Alternative 
Prod. Adminis- Prod. Adminis- 
Equal. trative _ Equal. trative 
Month § 916.84 Fund Fund Fund Fund 


June 1958 (a) $ 429.14 $ 19.16 $ — $1,199.61 
July 1958 (b) me 1,118.59 1,193.64 39.26 
Aug. 1958 (b) «lie 1,118.53 1,127.87 37.10 
Sept. 1958 (a) 515.05 16.94 ellie 1,207.27 
Oct. 1958 (b) ie 1,321.06 1,230.08 40.46 
Nov. 1958 (a) 633.28 20.83 icles 1,231.28 
Dec. 1958 (a) 481.99 15.86 she 1,230.40 
Jan. 1959 (a) 476.44 15.67 iis 1,251.98 


$2,535.90 $3,646.66 $3,551.59 $6,237.36 


8. Petitioner, however, has not paid any billings by the 
market administrator under § 916.84. 
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CONCLUSIONS 


I 


Petitioner first contends that under the order it is not subject 
to the payments protested. Petitioner argues that its plant 
is a “supply plant” as defined in § 916.7 of the order because the 
milk involved was moved from petitioner’s plant to a “distributing 
plant” which is defined in § 916.6 as a “... milk processing or 
packaging plant from which any fluid milk is disposed of during 
the month on a route in the marketing area.” [Emphasis sup- 
plied.] 

The milk in issue was moved from petitioner’s plant after 
processing and packaging. The term “processing” in § 916.6 
obviously means more than the mere transportation of the pack- 
aged milk by Stabil. Section 916.17 makes a delivery by a 
vendor delivery on a “route” by the nonpool distributing plant 
which packaged the milk. Not only do we think it clear from 
the language of the order itself but it is evident from the promul- 
gation history of the order provisions that a “supply plant” 
means a plant which supplies bulk milk for processing or packag- 
ing to a distributing plant. 

A further reason for upholding the market administrator’s 
actions is that, in the light of Findings of Fact 3 and 4, the dis- 
tribution of the milk in the regulated marketing area was really 
made by petitioner rather than Stabil. The form of having 
Stabil dispose of the milk, with a purpose admittedly to escape 
regulation of the milk by the order, must give way to the 
substance. Elm Spring Farm, Inc. v. United States, 127 F.2d 
920 (1st Cir. 1942) ; Cosgrove v. Wickard, 49 F. Supp. 232 (D 
Mass. 1943). 


II 


Petitioner insists that if the order provisions in issue are 
applicable to it they are’“not in accordance with law.’”? Some of 
the contentions pressed, however, are not matters of law but of 
administrative policy, e.g., the allegations in the petition to the 
effect that the provisions “. .. do not make the program practical 
to operate and administer.” 

Petitioner also urges that the provisions bear no reasonable 


1See eg., Secretary’s decision, 22 F.R. 4816; P.H.R. (Promulgation Hearing Record) pp. 
44, 212-15, Exhibit 7. 
2 The standard for adjudication in this procceding laid down by section 8c(5)(A)of the act. 
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relation to the act’s objectives and do not effectuate the declared 
policy of the act. The order is what is now generally called 
a “rule,” it is legislative in nature and was promulgated by 
means of formal rule-making, i.e., it was issued after notice of 
hearing, findings, decision. etc. The act itself in section 8c (4) 
provides that in issuing an order the Secretary must find that the 
order and all its terms and provisions will tend to effectuate the 
declared policy of the act. Such a finding was made in the is- 
suance of the provisions protested here (22 F.R. 5856). 

Consequently petitioner, while it has the right to attack the 
provisions as not tending to effectuate the declared policy of the 
statute, must do so only on the basis of the record that was before 
the Secretary when he made the finding. On this grievance of 
petitioner the scope of this proceeding goes only to the question 
as to whether the Secretary could lawfully have made the finding 
upon the evidence before him. In this proceeding there is no 
de novo litigation of the issue as to whether order provisions 
effectuate the purposes of the act. Heinemann Creameries, Inc. 
v. Benson (E.D. Wis. 1953), 18 A.D. 1242. Cf. Sprague Dairy 
Company v. Anderson (N.D. III. 1946), 6 A.D. 729. 

Petitioner has not attempted to demonstrate that the evidence 
in the promulgation record does not warrant the finding made. 
Rather it seeks adjudication of the matter apart from that record. 
It has, therefore, failed to sustain the burden of proving invalidity 
on this score. That record was incorporated into the record of 
this proceeding and amply sustains the finding although we do 
not think it necessary to spell out the evidence in great detail? 
in view of petitioner’s failure to challenge the substantiality of 
the evidence. 

Mainly petitioner contends that § 916.84 is not authorized by 
section 8c(5) or section 8c(7) of the act and violates section 
8c(5) (G) of the act. 

Petitioner relies almost entirely upon Kass v. Brannan, 196 


8 The hearing evidence disclosed, e.g., that unregulated handlers have an undue advantage 
over regulated handlers in the procurement and purchasing of milk, that the sale of 
outside milk in the marketing area is disadvantageous to producers who regularly supply 
the market (pp. 56, 95, 99) and to fully regulated handlers (pp. 94, 109, 156-157), and 
that conversely a benefit accrues to dairy farmers who supply milk to handlers operating 
nonpool plants (pp. 95, 109). At the hearing evidence was also adduced showing that the 
problem of disposing of surplus milk in the area is sizeable (pp. ‘190-196), that members of 
a@ producer cooperative association carried the surplus and received a blend price for milk 
less than that received by nonmembers of the association at the same plant, that prices 
received for surplus milk in the area were the same as those paid by Kraft Foods for 
manufacturing purposes (pp. 64, 70, 75), and that the Order No. 16 Class III price or less 
is paid for surplus milk at manufacturing plants located 60 to 90 miles from the marketing 
area (pp. 133, 137). 





CC ODM a a OS EEE eee 


eS mee =~ ~~ 8 


mon eS me Oo we 


Ren ar 


GROCER’S DAIRY COMPANY 1003 
Cite as 18 A.D. 995 


F.2d 791 (2d Cir. 7952), cert. denied, 344 U.S. 891 (1952), in 
claiming lack of statutory authority for § 916.84. In the Kass 
case, it was held that the compensatory payment required of a 
nonpool handler under Order No. 27, in addition to the “initial” 
cost of the nonpool milk products to the handler which resulted in 
a total cost to the nonpool handler in excess of the order price 
to a pool handler for milk used for such products resulted in 
lack of uniform pricing under section 8c(5) (A) of the act,* and 
that the order provisions could not be authorized under section 
8c (7) (D).5 

In the case here, petitioner is not compelled to make any pay- 
ment to the producer-equalization fund. For all the months in 
issue the prices paid by petitioner to its dairy farmers have been 
such that no payment is due the fund under § 916.84(b). Peti- 
tioner elected to make payments to the fund under §916.84 (a) 
for three of the months involved because the sum of the payments 
and the administrative assessments on the milk disposed of in 
the marketing area under § 916.84(a) was less than sum of no 
payment to the producer-equalization fund and administrative 
assessments upon all the petitioner’s receipts at its plant under 
§ 916.84(b). Consequently Kass is inapplicable because peti- 
tioner is not required by the order provisions directly or indirect- 
ly to pay more for the milk disposed of in the marketing area than 
a fully regulated handler pays under the order for milk so utilized. 


Indeed, it does not seem that petitioner is in a position to 
litigate the matter of compensatory payments because it is not 
forced to make any such payments by the order. Its real grievance 
is that under § 916.84(b) it must pay administrative expense 
assessments upon all its receipts and it is only because of the 
administrative assessment requirement of § 916.84(b) that it 
chooses to make the compensatory payments of § 916.84(a) for 
some of the months in issue. What we finally come down to, 
then, is the validity of the administrative assessment provisions 
of § 916.84(b). ; 


4“(5) In the case of milk...orders issued pursuant to this section shall contain one 
or more of the following terms and conditions, and (except as provided in subsection (7) 
of this section) no others: 

“(A) Classifying milk...and fixing, or providing a method for fixing, minimum prices 
for each such use classification which all handlers shall pay...Such prices shall be uniform 
as to all handlers...’’ [Emphasis supplied.] 

5“(7)...orders shall contain one or more of the following terms and conditions: .. 

“(D) Incidental to, and not inconsistent with, the terms and conditions specified in 
subsections (5)-(7) of this section and necessary to effectuate the other provisions of such 
order.” 
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Petitioner’s grievance seems to be that it must pay adminis- 
trative assessments upon all its receipts under § 916.84(b) al- 
though it disposes of only a small part of its milk in the marketing 
area. AaWSE, 

The act authorizes (section 10(b) (2) (i)) provisions in an 
order for assessments pro rata upon handlers for the adminis- 
trative expenses of operating an order and such authority has 
been upheld. United States v. Rock Royal Cooperative, Inc., 
307 U.S. 533 (1939) ; H. P. Hood & Sons, Inc. v. United States, 
307 U.S. 588 (1939). 

Once more we should point out that the provisions of § 916.84 
were adopted on the basis of a hearing record. The reasonable- 
ness of the administrative assessments prescribed should be 
examined in the light of the evidence in the hearing record 
rather than by new evidence introduced for the first time in this 
proceeding. Considerable attention was paid to the matter of a 
nonpool distributing plant paying administrative assessments on 
its milk receipts rather than merely on the amount of milk 
disposed of in the marketing area in view of the fact that pool 
plants dispose of a great deal of milk outside the marketing area 
in competition with nonpool plants and the fact that under 
§ 916.84(b) a complete audit of the nonpool distributing plant’s 
receipts and payments for milk must be made. (P.H.R. pp. 118- 
124, 152, 153.) Even a nonpool plant operator supported the 
proposition that the nonpool plant should pay administrative 
assessments upon its milk receipts. (P.H.R. pp. 198-199.) Of 
course a much less comprehensive audit suffices under § 916.84 (a) 
and administrative assessments are called for only on the Class I 
milk distributed in the marketing area. Petitioner has not 
shown that administrative assessments provided in § 916.84(b) 
are unreasonable in the light of the evidence upon which they 
were adopted. - 

Assuming, however, that petitioner has standing to attack the 
compensatory payment features of § 916.84(b) even though it 
has not been required to make any compensatory payments there- 
under, it is seen that a nonpool distributing plant pays to the 
producer-settlement fund the lesser of (1) the difference between 
the Class III and Class I prices on the Class I milk disposed of 
in the marketing area and (2) the amount by which the plant’s 
payments to dairy farmers for milk received at the plant is less 
than the value of the milk computed at the order prices. Therefore 
the compensatory payment can never be more than the difference 
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in price between Class III and Class I on the milk disposed of 
in the marketing area but may be less, or no payment may be due, 
depending upon the prices paid to the dairy farmers delivering to 
the plant. The difference between Class III and Class I prices 
for the milk distributed in the marketing area serves as a ceiling 
upon the amount of compensatory payment due. 

We do not see how § 916.84 conflicts with the ruling in the 
Kass case. Unlike the factual situation in the Kass case the 
petitioner received milk from dairy farmers, some of which was 
disposed of in the marketing area and some outside the area. 
Milk received at a plant from farmers loses identity so far as 
the delivering farmer is concerned when it is processed so that 
it is not possible to tell which farmers delivered the milk sold 
in the marketing area and what the handler paid for that partic- 
ular milk. Measuring the amount of compensatory payment in 
terms of the cost of the nonpool handler’s milk supply as com- 
pared with the cost if the handler were a pool handler relates the 
amount of the compensatory payment to the cost of the milk 
disposed of in the marketing area and it operates to remove 
competitive disadvantages to pool handlers both inside and out- 
side the marketing area which would otherwise exist. Where 
the nonpool plant’s payments for its milk supply from dairy farm- 
ers is sufficiently below the cost to pool handlers under the 
order so that it is cheaper for the nonpool handler to pay to the 
producer-equalization fund the difference between the Class III 
and Class I prices on the milk disposed of in the marketing area, 
we think that the payment is reasonably related to the cost of 
such milk in view of the cost of the nonpool handler’s total milk 
supply and the inability to identify the farmer source of the 
milk distributed in the marketing area. See Jn re The Lawson 
Milk Company, 17 A.D. 239 (1958) ; In re Suncrest Farms, Inc., 
18 A.D. 191 (1959) ; In re Chapman Dairy, 18 A.D. 323 (1959). 


Additionally, the provisions merely treat, for purposes of the 
payments, nonpool handlers on a par with pool handlers. Peti- 
tioner argues that nonpool handlers do not get the “benefits” 
of the order. But nonpool handlers are free to become pool 
handlers. And nonpool handlers are not required to equalize 
their costs of milk through the producer-settlement fund but 
unlike pool handlers, may pay their dairy farmers directly, a 
decided procurement advantage. 

When petitioner argues lack of statutory authority, it is not 
contending for complete regulation of its handling in the same 
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way as pool handlers. But this is the only alternative if no 
partial regulation such as that attacked is authorized. Obviously, 
unregulated and unpriced milk in a marketing area would wreck 
a scheme of regulation of the pricing of pooled milk. The kind 
of partial regulation attacked is justified by the promulgation 
record evidence’ and is authorized under section 8c(7) (D) of the 
act. Lawson, Suncrest Farms, and Chapman Dairy decisions, 
supra. 

Petitioner also alleges that § 916.84 is violative of section 
8c(5)(G) of the act (7 U.S.C. 608c(5) (G)) which provides as 
follows: 

“(G) No marketing agreement or order applicable 
to milk and its products in any marketing area shall 
prohibit or in any manner limit, in the case of the 
products of milk, the marketing in that area of any milk 
or product thereof produced in any production area in 
the United States.” 


Section 8c(5)(G) precludes only a prohibition in a marketing 
order against the entry of milk into a marketing area. Bailey 
Farm Dairy Co. v. Anderson, 157 F.2d 87 (8th Cir. 1946), cert. 
denied, 329 U.S. 788 (1946). The disputed provision does not 
prohibit, but expressly contemplates, the entry of nonpool milk 
into the marketing area. The contested section may decrease 
the incentive for nonregulated handlers to bring Class I milk into 
the marketing area by reducing or eliminating their competitive 
advantage but such effect would be due in part to the price such 
handlers would have to pay for the milk and such price is in no 
way regulated by the order. Cf. Bailey Farm Dairy Co. v. 
Anderson, supra; In re Babylon Milk and Cream Company, 8 
A.D. 1083, 1104-1106 (1949), reversed on other grounds, Kass 
v. Brannan, supra. Moreover, placing a nonpool handler on a 
par with a pool handler as to the cost of milk supplies can hardly 
be a violation of section 8c(5) (G). 

In addition, “the literal meaning of the word, ‘limit,’ and 
its conjunction with the word, ‘prohibit,’ strongly suggests that 
it was directed only against any express quantitative limit.” 
Kass v. Brannan, supra, at p. 800. The contested section clearly 
does not operate in this fashion. Moreover, the provisions of 





® Under the act, all petitioner’s handling of milk could have been fully regulated although 
only a small part was sold in the marketing area. Titusville Dairy Products Co. v. Brannan, 
176 F. 2d 332 (8d Cir. 1949), cert. denied, 338 U.S. 905 (1949). 
7See footnote 3 supra. 
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§ 916.84 do not impose a special charge on milk from any partic- 
ular “production area.” A milk plant located anywhere may 
become a pool plant. 


Petitioner objected to rulings of the hearing examiner ex- 
cluding certain lines of testimony and seeks reopening of the 
hearing to put the excluded testimony in evidence. This is a 
review proceeding and on many matters the scope of the proceed- 
ing is restricted since the statutory standard is whether an order, 
provision thereof, or obligation imposed in connection therewith 
“...is not in accordance with law.” 


We conclude that the testimony proffered is irrelevant to 
issues properly present in this proceeding for adjudication. Peti- 
tioner sought to show, for example, that the contested provisions 
did not effectuate the purposes of the act, an issue, as pointed 
cout above, which must be decided upon the basis of the validity 
of the Secretary’s finding. Petitioner also sought by broad 
opinion statements of its president that it could not afford to pay 
administrative assessments under the order. Whether or not 
petitioner can afford the assessments is irrelevant to their validity® 
and even if this were not so, the mere unsupported oral state- 
ment of petitioner’s officer would not be probative of the allega- 
tion in an adjudication proceeding such as this. 


Petitioner is also aggrieved because it was not able to adduce 
evidence that it is subject to administrative assessments under 
the Muskegon, Michigan, order. Petitioner is not seeking any 
particular proration of administrative assessments between the 
two orders or any maximum total administrative assessment under 
both. Petitioner takes the position apparently that the adminis- 
trative assessments under Order No. 16 are illegal because the 
market administrator for Order No. 16 should not audit the 
operations of petitioner’s plant but should use the audit made 
by the Muskegon market administrator and, therefore, it should 
not have to pay administrative assessments under Order No. 16. 
Why the Order No. 16 market administrator should be required 
to use the Muskegon market administrator’s audit instead of the 
converse does not appear. Although petitioner seemingly does 
sell some fluid milk as a nonpool handler under the Muskegon 
order and pay administrative assessments in connection with 
such milk under that order when such is the case, a glance at the 


8 Bowles v. Willingham, 321 U.S. 503 (1944); Hegeman Farms v. Baldwin, 293 U.S. 163 
(1934) ; Wawa Dairy Farms v. Wickard, 149 F. 2d 860 (3d Cir. 1945). 
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Muskegon order, Order No. 85, discloses that there are differences 
in provisions for the classification of milk and other provisions 
which might well necessitate a different audit for petitioner under 
Order No. 16 than Order No. 85. Petitioner’s dissatisfaction on 
this matter is one for presentation in connection with amend- 
ment hearings on both orders if it believes that there should be 
integration of both orders to reduce the total amount of adminis- 
trative assessments. See e.g., Acme Fast Freight, Inc. v. United 
States, 7 Pike & Fischer Admin. Law (2d) 186, 187 (S.D.N.Y. 
1957). 


All exceptions, objections, etc., of petitioner inconsistent with 
this decision and order are denied. 













ORDER 






In view of the foregoing, the relief requested by the petitioner 
is denied and the petition is dismissed. 






(No. 6110) 






In re INDEPENDENT MILK PRODUCER-DISTRIBUTORS’ ASSOCIATION. 
AMA Docket No. 25-4. Decided September 28, 1959. 







Intervention 


The several associations are granted leave to participate in oral argument 
and file briefs. Oral and written arguments must be restricted to the 
matter of the validity of the order provisions protested by petitioners. 






Decision by Thomas J. Flavin, Judicial Officer 










ORDER ON MOTIONS TO INTERVENE 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 607 et seq.). The petition contests the 
validity of certain provisions of Order No. 25 under the act 
regulating the handling of milk in the Puget Sound area. The 
provisions involved deal with regulation of the handling of milk 
by producer-handlers. 


On August 31, 1959, the Whatcom County Dairymen’s As- 
sociation, Skagit County Dairymen’s Association, Snohomish 
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County Dairymen’s Association, Washington Milk Producers As- 
sociation, Seattle Milk Producers Association, Tacoma Milk Pro- 
ducers Association, Lewis-Pacific Dairymen’s Association, Grays 
Harbor Dairymen’s Association, Kittitas Dairymen’s Association 
and the United Dairymen’s Association applied for leave to in- 
tervene in this proceeding. Their request states that they are 
cooperative marketing associations of producers and are handlers 
under Order No. 25 issued under the act and that they have a 
substantial interest in Order No. 25 and in the outcome of this 
proceeding. Their request further states that they desire to 
support Order No. 25 “. .. and further urge that the said 
amendatory order be extended to make all producer handlers 
equal to other handlers.” A copy of the request to intervene 
was served upon the petitioners and upon the respondent and 
replies were filed thereto. On September 11, 1959, there was 
filed a request to intervene by the “Puget Sound Handlers’ Com- 
mittee” similar to that described above and a reply thereto was 
received from the respondent. 


Section 900.57 of the applicable rules of practice (7 CFR 900.57) 
provides that intervention in this proceeding shall not be allowed 
except that in the discretion of the Secretary or presiding officer 
any person showing a substantial interest in the outcome of the 
proceeding shall be permitted to participate in the oral argument 
and to file a brief. The proceeding involves the validity of pro- 
visions of Order No. 25 dealing with the regulation of producer- 
handlers. Obviously the producers and the handlers seeking to 
intervene have a substantial interest in the outcome of this pro- 
ceeding. As prescribed by the rules of practice, however, they 
cannot be allowed to intervene as parties but may be allowed to 
participate as amici curiae. Accordingly, pursuant to section 
900.57 of the rules of practice, they may participate in oral 
argument and file briefs. As petitioners point out, however, the 
scope of this proceeding does not extend to modification of the 
order in the way of regulation additional to that prescribed by 
the order and any oral or written arguments must be restricted 
to the matter of the validity of the order provisions protested by 
petitioners. 
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(No. 6111) 


Fox DELUXE Foops, INC., ROLAND N. GERGEN, HAROLD W. Fox, 
AND BERT E. Fox. CEA Docket No. 74. Decided September 
15, 1959. 


Dismissal of Petition for Reconsideration 


The petition for reconsideration is dismissed and the order of June 26, 1959, 
shall become effective on October 15, 1959. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


On June 26, 1959, a decision was made in this proceeding under 
the Commodity Exchange Act (7 U.S.C. Chapter 1) finding that 
the respondents had violated the act and an order was entered 
(18 A.D. 582) providing for sanctions. On July 14, 1959, the 
respondents were granted an extension of time for the filing of a 
petition for reconsideration, and the effective date of the sanc- 
tions prescribed was postponed pending action upon the petition 
for reconsideration to be filed. On August 3, 1959, the respondents 
filed a petition for reconsideration and the complainant filed a 
reply thereto on August 18, 1959. Reexamination of the record 
and the decision and order of June 26, 1959, in the light of the 
petition for reconsideration and the reply results in the conclu- 
sion that no material change should be made in the decision and 
order entered. Accordingly, the order of June 26, 1959, should 
be made effective. 

A re-reading of the decision, however, discloses an inadvertent 
omission in the quotation from the administrative decision in 
In re General Foods Corporation (6 A.D. 288, 305 (1947) ) which 
appears on page 31 on lines 12 and 13 under the heading “IV” 
and the quotation is corrected to read as follows: 

“To manipulate prices means . . . to cause prices to go 
up or down by means directed to either such end or to 
prevent prices from going up or down by means directed 
to either such end.”” [Emphasis supplied.] 

The order of June 26, 1959, shall become effective on October 
15, 1959, and therefore: 

Effective October 15, 1959, the registration of Fox 
DeLuxe Foods, Inc., as a futures commission merchant 
and the registration of Harold W. Fox as a floor broker 
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are revoked, and the registration of Bert E. Fox as a 
floor broker is suspended for a period of three months. 


Effective October 15, 1959, all contract markets shall 
refuse all trading privileges to Fox DeLuxe Foods, Inc., 
Harold W. Fox, and Roland N. Gergen for a period of 
one year, and to Bert E. Fox for a period of six months, 
such refusals to apply to all trading done and positions 
held directly and also to all trading done and positions 
held indirectly through persons owned or controlled by 
any of respondents. 


Copies hereof shall be served upon the parties and upon the 
contract markets. 





(No. 6112) 


In re CONTINENTAL GRAIN COMPANY, INC., e¢ al. GS Docket No. 
74. Decided September 16, 1959. 


Incorrect Certification—Publication 
of Findings 


The evidence shows that the corn in the bottom part of each load differed 
substantially in quality from the rest of the load. Since the inferior 
corn was a substantial and material part of each load, the certifi- 
cation of each entire load as either No. 1 or No. 2 was erroneous. 


Mr. Howard H. Woodworth, for Grain Division, Agricultural Marketing 
Service. Mr. Harold Houske, for Commodity Credit Corporation. Messrs. 
Frederick Mayer and Edward H. Hatton, of Chicago, Illinois, for 
Continental Grain Company, Inc. Mr. Lyle A. Chotena, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 5 of the United States 
Grain Standards Act (7 U.S.C. 77) and the regulations issued 
pursuant thereto by the Secretary of Agriculture (7 CFR 26.77, 
26.78 and 26.79). 

Letters dated November 30, 1956, over the signature of Roy 


W. Lennartson, Deputy Administator, Agricultural Marketing 
Service, notified the interested parties named in the proceeding 
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that they would have an opportunity to appear and be heard 
at a hearing to be held with respect to the loading, inspection, 
grading and sale of certain corn. These letters of notification 
stated that the Agricultural Marketing Service had received 
information indicating (1) that bulk corn loaded at Kansas City, 
Missouri, in cars CB&Q 34439 and ATSF 137204 on or about 
August 21 and 22, 1956, had been inspected and certified to 
conform to the grade No. 1 Yellow Corn whereas the corn in the 
lower portion of each car conformed to the grade “Sample Grade 
Yellow Corn, Weevily”; and (2) that bulk corn loaded at Kansas 
City, Missouri in cars SLSF 129876, ATSF 142836 and ATSF 
145799 had been inspected and certified to conform to the grade 
No. 2 Yellow Corn whereas the corn in the lower portion of each 
car conformed to the grade “Sample Grade Yellow Corn, Weevily”. 
These letters of notification also stated that this corn had been 
(1) loaded by Continental Grain Company at Kansas City, Mis- 
souri for the account of Commodity Credit Corporation, (2) sold 
by Commodity Credit Corporation to Bartlett and Company as 
No. 1 Yellow Corn or No. 2 Yellow Corn, (3) inspected and 
graded at Kansas City, Missouri, by Guy C. Lynn, Missouri State 
Grain Inspection Department, (4) inspected and graded at Kansas 
City, Kansas, by Richard J. Schutte, Kansas State Grain Depart- 
ment, and (5) purchased by Bartlett and Company and unloaded 
by that company at Kansas City, Kansas. 


A hearing was held at Kansas City, Missouri, begining January 
4, 1957. The Grain Division, Agricultural Marketing Service, 
United States Department of Agriculture, was represented by 
Howard H. Woodworth. The Continental Grain Company, Inc., 
was represented by Frederick Mayer and Edward H. Hatton, of 
Chicago, Illinois. Harold Houske, Office of the General Counsel, 
United States Department of Agriculture, Kansas City, Missouri, 
represented the Commodity Credit Corporation. -Guy C. Lynn 
and Richard J. Schutte, the inspectors, were present and testified. 
Testimony of a number of other witnesses was received as well 
as many exhibits. Written briefs and reply briefs were sub- 
mitted on behalf of Continental Grain Company, Inc., Commodity 
Credit Corporation and the Grain Division. 


Proposed Findings of Fact, Conclusions and Order were pre- 
pared by Lyle A. Chotena, Presiding Officer, and served upon 
the interested parties. These parties were afforded opportunity 
to file exceptions. No exceptions have been filed. 
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FINDINGS OF FACT 


1. On August 21 and August 22, 1956, at its Kansas-Missouri 
Elevator at Kansas City, Missouri, Continental Grain Company 
loaded out sixteen cars of corn against a Commodity Credit Cor- 
poration loading order, including cars CB&Q 34439, SLSF 129876, 
ATSF 1387204, ATSF 142836, and ATSF 145799. 


2. The five cars, enumerated above, when loaded, were sampled 
by experienced employees of the Missouri State Grain Inspection 
Department using 60-inch grain probes and graded as follows: 


Cracked Corn 
and Foreign 
Car Grade Weight Moisture Material 


SLSF 129876 No. 2 Yellow 58.5 12.38% 2.5% 
CB&Q 34439 No. 1 Yellow 58.5 1%. % os 
ATSF 145799 No. 2 Yellow 57.5 12. % 2.4% 
ATSF 137204 No. 1 Yellow EG.E 12.2% --- 
ATSF 142836 No. 2 Yellow 57.5 am % 2.4% 


3. On or about August 23, 1956, Commodity Credit Corpora- 
tion sold the contents of a number of cars of corn on track at the 
Kansas-Missouri Elevator, including five cars mentioned above, 
on the basis of Kansas City, Missouri, official weights and grades 
to Bartlett and Company. 


4. On August 27 and 28, 1956, samples were drawn from 
three of the five cars by employees of the Kansas State Grain 
Inspection Department and employees of the Grain Division after 
the cars arrived at the River Rail Elevator at Kansas City, Kansas. 
The sample, which were taken by means of a 60-inch grain 
probe, were graded by an inspector of each agency as follows: 


Kansas State Grain Inspection Department 


Cracked Corn 
and Foreign 
Car Grade Weight Moisture Material 
ATSF 145799 No. 2 Yellow 57.5 12.% 
ATSF 137204 No. 1 Yellow 57.5 12.% 
ATSF 142836 No. 2 Yellow 57.5 12.% 





GRAIN STANDARDS ACT 
Cite as 18 A.D. 1011 


Grain Division 


Cracked Corn 

and Foreign 
Car Grade Weight Moisture Material 
ATSF 145799 No. 2 Yellow 57.5 11.9% 2.6% 
ATSF 137204 No. 1 Yellow 57.0 11.9% 2.0% 
ATSF 142836 No. 2 Yellow 57.5 12.0% 2.8% 


5. On August 28 and 29, 1956, after the major portion of the 
corn in each of the five cars had been unloaded, the corn remaining 
in each of the five cars was sampled by means of pans and the 
samples graded by employees of the Kansas State Grain Inspec- 
tion Department and the Grain Division. The corn remaining 
in each of the five cars was found by each agency to contain 
excessive amounts of cracked corn and foreign material as well 
as weevils and to conform to the grade Sample Grade Yellow 
Corn Weevily. 

6. The pan samples were representative of all the corn re- 
maining in each of the five cars. 

7. The corn remaining in each of the five cars was from 
one-eighth to one-fourth of the entire load. 

8. When unloaded at Kansas City, Kansas, the corn in each 
of the five cars weighed 119,520; 87,540; 108,590; 108,520; and 
108,500 pounds. 


CONCLUSIONS 


Much of the testimony and many of the exhibits deal with the 
practices in connection with loading, unloading, sampling, grad- 
ing, etc. Also, testimony was elicited and exhibits introduced to 
ascertain whether the cars were nonuniformly loaded and, if so, 
the cause of such loading. These efforts produced no definite 
results. There was considerable difference of opinion as to the 
timeliness or propriety of certain samplings, certifications, etc., 
within the framework of the regulations and instructions regard- 
ing appeals under the United States Grain Standards Act. At 
this stage of the proceeding this evidence would perhaps demand 
more lengthy consideration if it demonstrated that a wrongful 
or negligent act had been involved. Such is not the situation, 
however, nor is the validity of the Federal Appeal Grade Certifi- 
cates in issue. It might be well to note at this point that the 
Secretary of Agriculture is authorized to cause examinations to 
be made of any grain for which standards shall have been fixed 
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and established under the United States Grain Standards Act, 
and which has been certified to conform to any grade fixed there- 
for in such official grain standards or which has been shipped or 
delivered for shipment in interstate or foreign commerce. (Sec. 
5 of the act.) 

The question for determination is whether any quantity of 
grain was incorrectly certified to conform to a specified grade 
or was sold, offered for sale, or consigned for sale under any 
name, description or designation which was false or misleading. 
The evidence shows that the corn in the bottom part of each load 
differed substantially in quality from the rest of the load, and 
since the inferior corn was a substantial and material part of 
each load the certification of each entire load as either No. 1 or 
No. 2 was erroneous. (See Exhibit No. 121, Grain Inspection 
Manual, issued January 1953 pursuant to 7 CFR § 26.38, which 
in Chapter II, par. 52, calls for certifying the grade of the in- 
ferior grain separately under such circumstances.) 

In view of the conclusion with respect to certification of the 
corn, it follows that the findings based upon evidence taken at 
the hearing may be published. 

Neither Guy C. Lynn nor Richard J. Schutte had an opportunity 
to know or reason to suspect that the samples which they graded 
did not represent the true quality of all the grain in each of the 
full carloads. 

Commodity Credit Corporation very properly relied upon the 
certifications by the Missouri State Grain Inspection Department. 

























ORDER 


These findings shall be published. 
Copies hereof shall be served upon the parties. 














+ (No. 6113) 





In re GOODING LIVESTOCK COMMISSION COMPANY, INC., a corpora- 
tion, O. S. LEAVELL, d/b/a LEAVELL CATTLE Co., and CARL 
WooLLEY. P&S Docket No. 2421. Decided September 2, 1959. 








Cease and Desist—Consent Order 





Respondents consented to an order requiring them to cease and desist from 
engaging in the complained of practices. 
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Mr. Robert R. Kimmel, for Livestock Division, Agricultural Marketing 
Service. Mr. Andrew F. James, of Gooding, Idaho, and Mr. C. T. ‘Tad’ 
Sanders, of Kansas City, Missouri, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by an Order of Inquiry and Notice of Hearing 
filed May 5, 1959, by the Director, Livestock Division, Agricul- 
tural Marketing Service. The Gooding Livestock Commission 
Company, Inc., is registered with the Secretary of Agriculture 
as a market agency to sell livestock on a commission basis at the 
Gooding Livestock Commission Company stockyard, Gooding, 
Idaho, and is charged with having knowingly aided respondents 
Woolley and Leavell, its president and vice president, respectively, 
in operating at the stockyard as dealers and with having violated 
certain provisions of the act and the regulations issued there- 
under (9 CFR 201.1 et seqg.). Respondents Woolley and Leavell 
are registered with the Secretary of Agriculture as dealers to 
buy and sell livestock for their own accounts at posted stockyards 
other than the stockyard at Gooding, Idaho, and are charged 
with having operated as dealers at said stockyard, in violation 
of the provisions of the act and the regulations. On August 
20, 1959, respondents, by their attorneys, filed an amended an- 
swer in which the facts necessary to the Secretary’s jurisdiction 
are admitted. The respondents neither admit nor deny other 
facts alleged in the Order of Inquiry and Notice of Hearing but 
waive oral hearing and consent to the issuance of an appropriate 
order, with findings of fact, requiring them to cease and desist 
from engaging in the practices complained of. Complainant has 
recommended that the order consented to by respondents be 
issued. 


FINDINGS OF FACT 


1. The Gooding Livestock Commission Company stockyard, 
Gooding, Idaho, hereinafter referred to as the stockyard, was 
at all times mentioned herein, and now is, a posted stockyard 
subject to the provisions of the act. 


2. Respondent corporation is registered with the Secretary 
of Agriculture as a market agency to sell livestock on a commission 
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basis, at the stockyard, and at all times mentioned herein said 
respondent was so registered. 

3. Respondent Leavell is registered with the Secretary of 
Agriculture as a dealer to buy and sell livestock for his own 
account at various auction markets subject to the provisions of 
the act, other than the stockyard, and at all times mentioned 
herein said respondent was so registered. 

4. Respondent Wooley is registered with the Secretary of 
Agriculture as a dealer to buy and sell livestock for his own 
account at various auction markets subject to the provisions of 
the act, other than the stockyard, and at all times mentioned 
herein said respondent was so registered. 

5. Respondent corporation, at the stockyard, on or about the 
dates and in 19 transactions set forth in paragraph III (a) of 
the Order of Inquiry and Notice of Hearing, and at divers other 
times during the period from July 11, 1958, through November 
28, 1958, knowingly aided respondent Woolley, its president, to 
operate at the stockyard as a dealer without being registered with 
the Secretary of Agriculture as required by the act and the 
regulations, in that respondent corporation, after notice, sold 
for respondent Woolley livestock purchased by him from various 
sources for speculative purposes. 

6. Respondent corporation, at the stockyard, on or about the 
dates and in 21 transactions set forth in paragraphs III (b) of 
the Order of Inquiry and Notice of Hearing, and at divers other 
times during the period from July 11, 1958, through November 
28, 1958, knowingly aided respondent Leavell, its vice president, 
to operate at the stockyard as a dealer without being registered 
with the Secretary of Agriculture as required by the act and the 
regulations, in that respondent corporation, after notice, sold 
for respondent Leavell livestock purchased by him from various 
sources for speculative purposes. 

7. Respondent corporation, on or about the dates and in 30 
transactions set forth in paragraph IV of the Order of Inquiry 
and Notice of Hearing, and at divers other times during the 
period from September 5, 1958, through November 21, 1958, in 
connection with the sale of livestock consigned to it for sale on a 
commission basis, assessed and collected from the consignors of 
the livestock selling commissions different than the charge for 
such service specified in its schedule of rates and chages on file 
with the Secretary of Agriculture and in effect at the time of 


such charges. 
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8. Respondent corporation, during the period from July 7, 
1958, through November 28, 1958, failed to keep such accounts, 
records, and memoranda as fully and correctly disclosed all 
transactions involved in its business, in that: 

(a) Respondent failed to maintain an inventory of livestock 
on hand and failed to keep a record of livestock removed from 
the stockyard. 

(b) Respondent’s accounts receivable book failed to show all 
amounts receivable as a result of having been posted from records 
which failed to show dates and livestock purchasers names. 

(c) Respondent generally failed to keep livestock consignment 
slips after date of sale. 

9. Respondent Woolley, in connection with the transactions 
referred to in Finding of Fact 5, operated at the stockyard as a 
dealer without being registered with the Secretary of Agriculture 
to so operate, as required by the act and the regulations. 

10. Respondent Leavell, in connection with the transactions 
referred to in Finding of Fact 6, operated at the stockyard as a 
dealer without being registered with the Secretary of Agricul- 
ture to so operate, as required by the act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 5, 6, 7, and 
8, respondent corporation has violated sections 305, 306(f), 307, 
812(a), and 401 of the act (7 U.S.C. 206, 207(f), 208, 213(a), 
221) and section 201.81 of the regulations (9 CFR 201.81). 

By reason of the facts set forth in Findings of Fact 9 and 10, 
respondents Woolley and Leavell have violated sections 303 
and 312(a) of the act (7 U.S.C. 208, 213(a)) and section 201.10 
of the regulations (9 CFR 201.10). 

Inasmuch as the respondents have consented to the issuance 
of an appropriate order requiring them to cease and desist from 
engaging in the practices complained of, and the compainant has 
recommended that such order be entered, the order will be issued. 


ORDER 
Respondents shall cease and desist from violating the act and 
the regulations in the manner set forth in the Findings of Fact. 


Respondent corporation shall keep such accounts, records and 
memoranda as will fully and correctly disclose all transactions 
involved in its business. 
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This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 


(No. 6114) 


In re E. KAHN’S SONS COMPANY. P&S Docket No. 2413. Decided 
September 2, 1959. 


Packer—Cease and Desist—Consent Order 


Respondent consented to an order requiring it to cease and desist from 
giving its common stock or other thing of value except the purchase 
price to the seller of livestock to respondent. 


Mr. Lowell E. Miller, for Livestock Division, Agricultural Marketing Service. 
Mr. Philip A. Cohen, of Cincinnati, Ohio, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), in- 
stituted by a complaint filed on March 24, 1959, by the Director, 
Livestock Division, Agricultural Marketing Service, acting under 
authority delegated by the Secretary of Agriculture. The com- 
plaint alleges that respondent has violated section 202 of the 
act (7 U.S.C. 192). On August 24, 1959, respondent filed an 
amended answer admitting the facts alleged in paragraphs I 
though IV of the complaint, waiving oral hearing, and consent- 
ing to the entry of a specified cease and desist order. Respond- 
ent states in its amended answer that the amended answer is 
for settlement purposes only and does not constitute an admission 
by respondent that it has violated the act. Complainant has 
recommended that the order consented to by respondent be entered. 


FINDINGS OF FACT 


1. Respondent is a corporation organized and existing under 
the laws of the State of Ohio, with its principal office and place 
of business located at 3241 Spring Grove Avenue, Cincinnati, 
Ohio. 

2. Respondent is now and at all times material herein was a 
packer within the meaning of the act and subject to the provi- 


sions of the act. 
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3. Respondent, since February 1958, has owned and operated 
a buying station, known as the Wilmington Stock Yards, at 
Wilmington, Ohio. Respondent, in connection with its operation 
of such buying station, is now and at all times material herein 
was engaged in “commerce” as that term is defined in the act. 
Hogs purchased by respondent at such buying station are 
slaughtered by respondent at its slaughtering plant and meat 
and meat products derived from such hogs are sold or shipped 
by respondent in commerce. 

4. Respondent, in connection with the operation of its buying 
station at Wilmington, Ohio, has advertised in newspapers, cir- 
culars and letters that it will give to any seller of hogs one share 
of respondent’s common stock for each 100 hogs sold by a seller 
to respondent at such buying station, and, since February 1958, 
respondent has given to seller of hogs one share of respondent’s 
common stock for each 100 hogs sold by a seller to respondent at 
such buying station. 


CONCLUSIONS 


Section 202.5(b) of the rules of practice governing proceedings 
under the act provides as follows: 


§ 202.5 Stipulations and consent orders ... (b) Consent 
order. At any time after the issuance of the moving 
paper and prior to the hearing in any proceeding the 
Secretary, in his discretion, may allow the respondent 
to consent to an order. In so consenting, the respondent 
must submit, for filing in the record, a stipulation or 
statement in which he admits at least those facts neces- 
sary to the Secretary’s jurisdiction and agrees that an 
order may be entered against him. Upon a record com- 
posed of the complaint and the stipulation or agreement 
consenting to the order, the Secretary may enter the 
order consented to by the respondent, which-shall have 
the same force and effect as an order made after oral 
hearing. 

The amended answer filed by respondent comes within the 
provisions of the above section and may serve as the basis for 
the entry of a consent order. 

Inasmuch as respondent has agreed to the entry of a specific 
cease and desist order and complainant has recommended that 
the order consented to by respondent be entered, the order will 
be issued. 
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ORDER 


Respondent, E. Kahn’s Sons Company, and respondent’s agents, 
representatives and employees, shall cease and desist from the 
practice of purchasing livestock in any manner whereby re- 
spondent furnishes the seller of the livestock with a share or 
shares of respondent’s common stock, or other thing of value 
except the agreed purchase price, in consideration for the sale 
of livestock by the seller to the respondent. 


(No. 6115) 


In re CONSOLIDATED DRESSED BEEF COMPANY, INC. P&S Docket 
No. 2439. Decided September 10, 1959. 


Packer—Misrepresentation—Cease and Desist 


Respondent admitted the violations charged and consented to an order re- 
quiring it to cease and desist from misrepresenting the grade of meat 
offered for sale. 


Mr. Earl L. Saunders, for Livestock Division, Agricultura] Marketing Service. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The proceeding was instituted by a 
Complaint and Notice of Hearing filed on August 20, 1959, by 
John C. Pierce, Acting Director, Livestock Division, Agricultural 
Marketing Service, United States Department of Agriculture. 
Respondent is charged with engaging in and using unfair and 
deceptive practices and devices in commerce in violation of the 
provisions of section 202 of the act (7 U.S.C. 192). 

Respondent in its answer admits the facts alleged in the com- 
plaint, waives oral hearing and the report of a Hearing Examiner 
and consents to the issuance of the order set forth below. Com- 
plainant has recommended that such order be issued. 


FINDINGS OF FACT 


1. Respondent is a corporation with its place of business 
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located at Grays Ferry Avenue and 36th Street, Philadelphia, 
Pennsylvania. 


2. Respondent is now and at all times mentioned in the com- 
plaint was a packer within the meaning of the act and subject to 
the provisions of the act. 


38. On August 7, 1959, respondent engaged in and used un- 
fair and deceptive practices and devices in commerce in that, 
for the purpose of selling as “U.S.D.A. Choice” 38 ribs of beef 
which had been officially examined by a grader of the Depart- 
ment and found by him to be of a lesser grade and quality than 
“U.S.D.A. Choice”, respondent illegally and without authority, 
by use of an official grade identifying device of the Department, 
marked or imprinted said ribs with the term “U.S.D.A. Choice”, 
a grade term used under the meat grading regulations of the 
Department. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that the respondent has violated the provisions of 
section 202 of the act. Inasmuch as respondent has agreed to the 
entry of a specific cease and desist order and complainant has 
recommended that the order consented to by respondent be en- 
tered, the order will be issued. 


ORDER 


Respondent, Consolidated Dressed Beef Company, Inc., and 
respondent’s agents, representatives and employees, directly or 
through any corporate or other device, shall cease and desist from 
(1) marking meat in any manner which represents that the 
meat has been officially graded at a particular grade by an em- 
ployee of the Department when such is not the case, and (2) 
marking or imprinting on meat any grade term used under the 
meat grading regulations of the Department, except under the 
immediate supervision of an official grader of the Department as 
specified in such regulations. 


This order shall become effective immediately and copies hereof 
shall be served upon the parties. 
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(No. 6116) 


In re CLEVELAND UNION STOCK YARDS COMPANY. P&S Docket 
No. 442. Decided September 15, 1959. 


Continuation of Rates and Charges 


Respondent’s current schedule of rates and charges is continued in effect 
up to and including September 20, 1961. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Service. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent 
is now operating under an order issued on September 24, 1957 
(16 A.D. 900), authorizing assessment of the current temporary 
schedule of rates and charges to and including September 20, 
1959, unless modified or extended by further order before the 
latter date. 

On September 9, 1959, the respondent filed a petition requesting 
that the current temporary schedule of rates and charges be 
continued in effect for a period of two years. 

Prior to the issuance of the order of September 24, 1957, 
authorizing increases in rates and charges, notice of the petition 
therefor was published in the Federal Register, and, although 
interested persons were afforded an opportunity to indicate a 
desire to be heard in the matter, no interested person notified 
the Hearing Clerk of a desire to be heard. Inasmuch as the 
present petition does not involve an increase in rates and charges 
lawfully prescribed by the Secretary or any rates and charges 
for services not heretofore covered by order, it is found that 
further notice and public procedure on this order are unnecessary. 

The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that the petition be 
granted. 

Since the parties are agreed, the petition is granted and the 
order of September 24, 1957, is continued in effect during the 
life of this order. 

The respondent, which must prepare for and be ready to comply 
with this order on its effective date, desires to have it become 
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affective on September 21, 1959. The Packers and Stockyards 
Act provides that orders of this nature shall not become effective 
in less than five days after their date. Undue delay in making 
this order effective may adversely affect the marketing of live- 
stock. Accordingly, good cause is found for making this order 
effective in less than 30 days. 

This order shall become effective on September 21, 1959, and 
remain in effect to and including September 20, 1961, unless 
modified or extended by further order before the latter date. 
Copies hereof shall be served upon the parties. 













(No. 6117) 







In re J. LYNN CORNWELL, INC. P&S Docket No. 2436. Decided 
September 17, 1959. 






Packer—Failure to Pay for Livestock—Cease 
and Desist—Consent Order 






Respondent consented to an order requiring it to cease and desist from 
failing to pay for livestock purchased. 






Mr. Earl L. Saunders, for Livestock Division, Agricultural Marketing 
Service. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 








PRELIMINARY STATEMENT 





This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted 
by a complaint issued July 31, 1959, by the Director of the Live- 
stock Division, Agricultural Marketing Service, United States 
Department of Agriculture. The complaint charges the respond- 
ent with violating section 202 of the act (7 U.S.C. 192). 

Respondent in its answer admits all the allegations set forth in 
the complaint except those set forth in paragraph IV, which 
respondent denies. Respondent in its answer waives oral hearing 
and the report of a hearing examiner and consents to the is- 
suance of an order requiring respondent to cease and desist from 
purchasing livestock in commerce and failing to pay the full 
purchase price thereof. 

Complainant moved that the allegations contained in paragraph 
IV of the complaint be dismissed. Such motion is granted and 
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accordingly such allegations are not being considered here. Com- 
plainant recommended that the order consented to by respondent 
be issued. 


FINDINGS OF FACT 


1. Respondent is a corporation with its place of business 
located at Purcellville, Virginia. 

2. Respondent is now and at all times mentioned in the com- 
plaint was a packer within the meaning of the act and subject 
to the provisions of the act. 

3. On August 25, 1958, respondent, at the Union Stock Yards, 
Chicago, Illinois, purchased in commerce 161 hogs through 
Samuel Keating & Son, a registered market agency. As of the 
date of the issuance of the complaint respondent had failed and 
refused to pay $116.64 of the purchase price of such hogs. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, which 
respondent has admitted, it is concluded that respondent has 
violated the provisions of section 202 of the act. 


Complainant has recommended and respondent has consented 
to the issuance of an order in the form described in the Preli- 
minary Statement. The order will be issued. 


ORDER 


Respondent shall cease and desist from purchasing ‘livestock 
in commerce and failing to pay the full purchase price thereof. 


This order shall become effective on the first day after service 
and copies hereof shall be served upon the parties. 


(No. 6118) 


In re THE LICENSEES OPERATING AS COMMISSION MERCHANTS IN 
THE DESIGNATED AREA OF NEW YORK CITY, NEW YorRK. P&S 
Docket No. 1146. Decided September 18, 1959. 


Continuation of Rates and Charges 


Since the parties are agreed, the order of September 17, 1957, is continued 
in effect up to and including September 23, 1961. 
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Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing 
Service. Mr. Milton E. Sahn, of New York, New York, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are now operating under an order issued on September 17, 1957 
(16 A.D. 895), authorizing assessment of the current commis- 
sion charges to and including September 23, 1959, unless modified 
or extended by further order before the latter date. 

On September 9, 1959, the respondents, by their attorney, 
filed a petition requesting that the order of September 17 1957, 
be continued in effect to and including September 23, 1961. 

Prior to the issuance of the order of September 17, 1957, 
authorizing increases in the commission charges, notice of the 
petition therefor was published in the Federal Register, and an 
opportunity was afforded interested persons to indicate a desire 
tc be heard in the matter. Certain objections were filed by in- 
terested persons, who requested an oral hearing in the matter. 
The Livestock Division, Agricultural Marketing Service, filed an 
answer recommending that certain increases be granted, which 
were lower than the increases sought by the respondents. The 
respondents concurred in the recommendation of the Livestock 
Division. The interested persons who filed the objections with- 
drew the objections and consented to the increases recommended 
by the Livestock Division. Such increases were authorized by 
the order of September 17, 1957. In view of these circumstances 
and inasmuch as the present petition does not involve an increase 
in commission charges lawfully prescribed by the Secretary or 
any rates or charges for services not heretofore covered by 
order, it is found that further notice and palite procedure on this 
order are unnecessary. 

The Livestock Division, by its attorney, filed an answer rec- 
ommending that the petition be granted. : 

Since the parties are agreed, the petition is granted, and the 
order of September 17, 1957, is continued in effect during the 
life of this order. 

The respondents, who must prepare for and be ready to comply 
with this order on its effective date, desire to have it become 
effective on September 24, 1959. The Packers and Stockyards 
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Act provides that orders of this nature shall not become effective 
in less than five days after their date. Undue delay in making 
this order effective may adversely affect the marketing of live- 
stock. Accordingly, good cause is found for making this order 
effective in less than 30 days. 


This order shall become effective on September 24, 1959, and 
remain in effect to and including September 23, 1961, unless 
changed by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 6119) 


In re MARKET AGENCIES AT OMAHA UNION STOCK YARDS, OMAHA, 
NEBRASKA. P&S Docket No. 343. Decided September 25, 1959. 


Modification of Rates and Charges 


The respondents are authorized to modify their schedule of rates and 
charges and to assess such rates and charges up to and including 
September 30, 1961. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Service. 
Mr. R. E. Cunningham, of Omaha, Nebraska, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seqg.). The respondents 
are now operating under an order issued on July 22, 1959 (18 
A.D. 802), continuing in effect to and including October 1, 1959, 
an order issued on June 11, 1958 (17 A.D. 530), authorizing 
assessment of the current temporary schedule of rates and charges. 


By a petition filed on August 6, 1959, the respondents requested 
authority to modify the current temporary schedule of rates and 
charges in certain respects. It was also requested that such 
authority become effective as soon as possible and that the current 
schedule, as so modified, remain in effect for a period of two 
years unless further modified or extended during that period. 
Notice of the petition and its contents was published in the 
Federal Register on August 29, 1959 (24 F.R. 7048), and, al- 
though interested persons were afforded an opportunity to in- 
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dicate a desire to be heard in the matter, no interested person 
notified the Hearing Clerk of a desire to be heard. 

The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending what the petition be 
granted. 

Since the parties are agreed, the respondents are authorized 
to modify the current temporary schedule of rates and charges 
as requested in the petition filed on August 6, 1959, and to as- 
sess such current schedule, as so modified, during the life of this 
order. 

The respondents, who must prepare for and be ready to comply 
with this order on its effective date, desire to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 

This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including September 


30, 1961, unless modified or extended by further order before the 
latter date. 
Copies hereof shall be served upon the parties. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 6120) 


HENRY KAMMERZELL v. CHARLES J. ROUSE, d/b/a LIMON LIVE- 
STOCK SALES COMPANY. P&S Docket No. 2364. Order issued 
September 3, 1959, by Thomas J. Flavin, Judicial Officer. 


(No. 6121) 


WILLIAM NICKLAS v. CHARLES J. ROUSE, d/b/a LIMON LIVESTOCK 
SALES COMPANY. P&S Docket No. 2365. Order issued Sep- 
tember 9, 1959, by Thomas J. Flavin, Judicial Officer. 
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(No. 6122) 


BUSHWICK COMMISSION Co., INC. v. THOMAS J. MALONEY. PACA 
Docket No. 7460. Decided September 1, 1959. 


Acceptance—Liability—Counterclaim 


Respondent failed to sustain the burden of proving his counterclaim and 
is ordered to pay to complainant the balance due. 


Mr. Irving Koondel, of Mineola, New York, for complainant. Respondent 
pro se. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on November 13, 1958, complainant 
seeks to recover $60.72, representing the unpaid balance of the 
purchase price of 350 bags of potatoes sold to respondent on 
March 10, 1958. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on December 26, 1958. A copy of the report of 
investigation was served upon complainant on the same date. 

Respondent filed an answer on December 29, 1958, in which he 
did not specifically admit or deny the allegations set forth by 
complainant in its complaint, but rested his defense upon a 
counterclaim based upon an alleged cause of action growing out 
of a transaction taking place between the parties on August 6 
1958. 

Since the amount involved herein does not exced $500, the 
issues are determined under the shortened method of procedure 
as provided in section 47.20 of the rules of practice (7 CFR 
47.20). In accordance ,with this procedure, complainant filed 
an opening statement, respondent filed an answering statement, 
and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, Bushwick Commission Co., Inc., is a cor- 
poration whose address is 81 Secatogue Avenue, Farmingdale, 
Long Island, New York. At the time of the transactions involved 
herein, complainant was licensed under the act. 
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2. Respondent is an individual, Thomas J. Maloney, whose 
address is State Highway No. 33, Star Route, Freehold, New 
Jersey. At the time of the transactions involved herein, respond- 
ent was licensed under the act. 

3. On March 10, 1958, in the course of interstate commerce, 
complainant sold to respondent 350 100-pound bags of certified 
Maine Katahdin seed potatoes, size 17% to 214 inches, contained 
in new, branded and tagged burlap bags, at an agreed price of 
$4.60 per bag or a total purchase price of $1,610, delivered Free- 
hold, New Jersey. It was further provided that shipment from 
Maine was to be made by truck, with delivery to be made to 
respondent at his place of business during the first half of the 
week of March 17, 1958. 

4. The foregoing contract was negotiated by Pope & Mooers, 
brokers, of 97 Warren Street, New York, New York, who issued 
its Confirmation of Sale No. 20797, dated March 10, 1958, em- 
bodying the contract terms set forth above. 

5. On or about March 15, 1958, pursuant to the foregoing 
contract, complainant shipped to respondent at Freehold, New 
Jersey, potatoes meeting contract specifications in a truck operated 
by Henry Gallo, of Long Island, New York. The potatoes arrived 
at destination and were there accepted by respondent. 

6. The total contract price of the potatoes involved in the 
complaint is $1,610, of which sum respondent has paid to com- 
plainant $1,549.28. 

7. Respondent filed a counterclaim in this proceeding against 
complainant, based upon a transaction taking place between these 
parties on August 6, 1958. Respondent has failed to prove the 
nature of this transaction or the liability of complainant resulting 
therefrom. 

8. The formal complaint was filed on November 13, 1958, 
which was within 9 months after complainant’s cause of action 
accrued. Respondent’s counterclaim was filed on December 29, 
1958, which was within 9 months after respondent’s alleged cause 


of action accrued. 


CONCLUSIONS 


The controversy herein is based upon two transactions to which 
complainant and respondent were party. The first transaction is 
set forth by complainant in its complaint in detail, with the sub- 
stance of such complaint being as follows: That on or about 
March 10, 1958, complainant sold to respondent 350 100-pound 
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bags of Maine potatoes at $4.60 per bag, or a total of $1,610, 
delivered Freehold, New Jersey; that potatoes answering con- 
tract specifications were shipped via truck by complainant from 
Maine, to respondent in Freehold, New Jersey; that the shipment 
was accepted on arrival at destination; and that respondent has 
paid $1,549.28 of the agreed purchase price to complainant, 
leaving a balance due and owing on account of this transaction 
of $60.72. 

Respondent, answering, does not deny or controvert the al- 
legations contained in the complaint, but offers, as his defense 
to complainant’s claim, an alleged counterclaim due respondent 
in the amount of $60.72 arising from the second transaction 
between the parties, referred to at the beginning of these con- 
clusions. According to respondent’s version, it is alleged that 
complainant bought a truckload of potatoes from him (respond- 
ent) on or about August 6, 1958, for a delivered price of 7214¢ 
per bag, with delivery to be made to Coastal Foods Co. of Cam- 
bridge, Maryland; that pursuant to instructions from complain- 
ant the potatoes were trucked by respondent to Coastal Foods 
Co. at Cambridge, Maryland, arriving there on August 8, 1958; 
that Coastal Foods Co. refused to accept the potatoes at that 
time because the potatoes had arrived too late for processing since 
the employees of Coastal Foods Co. had been released from 
manufacturing at the time when the potatoes arrived; that com- 
plainant was notified of this fact, but refused to handle the load; 
that respondent then notified complainant, by wire, that he would 
handle the potatoes for its account; that the potatoes were 
resold by respondent to John H. Dulaney & Son, Inc., of Fruit- 
land, Maryland, at a price, delivered, of 55¢ per bag for 347 
bags, which was 1714¢ per bag less than the price provided in 
the contract between complainant and respondent; that respond- 
ent deducted this difference, or $60.72, from the net proceeds 
obtained on resale as a set-off against the $100 balance due and 
cewing complainant from'respondent on the transaction of March 
10, 1958, and then mailed to complainant his check for $39.28 to 
close out his balance on the March transaction. 


In its version of the disputed transaction of August 6, 1958, 
complainant, in its opening statement, sets forth its contentions 
as follows: That on August 6, 1958, it called respondent in con- 
nection with the hundred dollar balance due on the transaction 
of March 10; that respondent asked complainant at that time to 
sell a load of Grade B potatoes for him; that complainant, acting 
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on this request, called Coastal Foods Co. of Cambridge, Maryland, 
who agreed to take the load if such load were delivered to Cam- 
bridge by noon on August 7, 1958; that this order was conveyed 
to respondent, who agreed to these terms; that despite the agree- 
ment and in violation thereof, respondent delivered the potatoes 
to Coastal Foods Co. on August 8, 1958; that Coastal Foods Co. 
refused to accept the load, but advised complainant that Coastal 
Foods Co. in Salisbury, Maryland, was operating and that the 
potatoes would be accepted there; that this information was 
transmitted to respondent by wire, but that respondent failed to 
take the potatoes to Salisbury as advised by complainant. 

Respondent, in his answering statement, states that the pota- 
toes were taken to the Coastal Foods Co. in Salisbury, Maryland 
where an attempt was made to sell them, but that respondent 
was advised that they [Coastal Foods Co.] were not handling 
potatoes at that time. 

In accepting the 350 bags of Maine potatoes shipped by com- 
plainant pursuant to the contract of March 10, respondent be- 
came liable for the total purchase price thereof, or $1,610, less 
$1,549.28 already paid by respondent, for a balance of $60.72. 
Respondent’s only defense rests upon his counterclaim for an 
equal amount. 

In asserting the counterclaim, the burden of proving the terms 
of the contract of August 6, 1958, by a preponderance of the 
evidence, rests upon respondent. A review of the evidence sub- 
mitted leads to the conclusion that respondent has failed to 
sustain this burden. The counterclaim should, therefore, be 
dismissed. It is further concluded that respondent owes to com- 
plainant the balance of the purchase price of the potatoes sold to 
respondent on March 10, 1958. Respondent’s failure to pay 
this sum is in violation of section 2 of the act, for which repara- 
tion in this amount should be awarded to complainant, with in- 
terest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $60.72, with in- 
terest thereon at 5 percent per annum from April 1, 1958, until 
paid. 

The counterclaim is dismissed. 

This order shall be published and copies thereof served upon 
the parties. 
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(No. 6123) 


FARGO PoTATO Co., INC. v. LEO YOUNG, INC. PACA Docket No. 
7435. Decided September 1, 1959. 


Failure to Sustain Burden of Proof—Dismissal 


It is concluded that respondent performed the duties required of it as a 
broker under the contract and there is insufficient evidence to support 
a finding that respondent violated the act. The complaint is dismissed. 


Complainant and respondent, pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
By formal complaint filed on September 23, 1958, complainant 
seeks to recover the sum of $198, alleged to be the balance of 
the purchase price of a truckload of potatoes sold and delivered 
to respondent in June 1958. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on November 
10, 1958. A copy of the report of investigation was served upon 
complainant on November 7, 1958. Respondent filed an answer 
on November 14, 1958, in effect denying liability and contending 
that complainant breached the contract in that the potatoes failed 
to meet the grade requirement. 

Since the amount involved in this proceeding is less than $500, 
the issues are determined in accordance with the shortened method 
of procedure provided for in the Rules of Practice. Pursuant to 
such procedure, complainant filed an opening statement, respond- 
ent filed an answering statement, and complainant filed a state- 


ment in reply. ’ 


FINDINGS OF FACT 


1. Complainant, Fargo Potato Co., Inc., is a corporation whose 
address is 483 C Street, Boston 10, Massachusetts. 

2. Respondent, Leo Young, Inc., is a corporation whose ad- 
dress is 33-34 Boston & Maine Produce Market, Boston 29, Mas- 
sachusetts. At the time of the transaction here involved, respond- 
ent was licensed under the Act. 
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8. On or about June 13, 1958, complainant, by oral contract 
and contemplating shipment of the commodity in interstate com- 
merce, sold through respondent, as broker, to Harrisburg Daily 
Market, Harrisburg, Pennsylvania, a truckload of round white 
potatoes consisting of 760 50-pound bags, U.S. No. 1, Size A, 
at an agreed price of $1.00 per bag, f.o.b. complainant’s ware- 
house, for a total invoice price of $760. 

4. The potatoes were loaded onto a truck procured by re- 
spondent and were shipped, in interstate commerce, from Boston, 
Massachusetts, to a customer of the Harrisburg Daily Market 
at Cleveland, Ohio. 

5. The potatoes arrived at Cleveland on or about Monday, 
June 16, 1958, and complainant was notified that there was a 
complaint concerning the potatoes; that the shipment contained 
various brands and some decay; and that a Federal inspection 
had been requested. 

6. A Federal inspection was made of the potatoes about 10:00 
A.M., on June 17, 1958, at Cleveland, Ohio. The report of this 
inspection shows the following: “Mostly firm. From 4 to 40%, 
average approximately 25% internal discoloration. From 1 to 
4%, average 2% Slimy Soft Rot in all stages, mostly advanced. 
Now fails to grade U.S. No. 1, Size A, 2 inches minimum only 
account of condition factors noted above.” 

7. Respondent discussed the condition factor with complain- 
ant and it was agreed to grant the buyer an allowance of 25 cents 
per bag. Thereafter respondent remitted to complainant the 
sum of $562, or $198 less than the contract price of the potatoes. 

8. The formal complaint was filed on September 23, 1958, 
which was within 9 months after accrual of the alleged cause 
of action. 


CONCLUSIONS 


Complainant’s position appears to be that it made a sale to 
respondent at its warehouse in Boston, that respondent accepted 
the potatoes there, procured a truck and loaded the potatoes and 
transported them away, and that complainant’s responsibility 
ended when the potatoes were accepted. Respondent’s version 
of the transaction, as indicated by its answering statement, is 
quite different. Respondent’s Leo Young stated that he was at 
complainant’s place of business on June 13th, and that complain- 
ant’s Mr. O’Connell asked him if he could move some potatoes for 
complainant, as it was getting late in the season for Maine pota- 
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toes and that movement had slowed down. Young stated that he 
then called Cy Wagner, of the Harrisburg Daily Market, Har- 
risburg, Pennsylvania, and that O’Connell spoke with Wagner 
and a deal was made for two loads of potatoes, at $1. per 50- 
pound bag, one load of which was for shipment to Harrisburg, 
Pennsylvania, and the other load to Cleveland, Ohio. Young 
further stated that he procured the trucks and made arrange- 
ments for loading and the potatoes were shipped on June 13, 1958, 
which was a Friday. On Monday, June 16th, Cy Wagner called 
respondent’s Leo Young and told him that he had trouble with 
the load which went to Cleveland, and that a Federal inspection 
was being obtained. Complainant was notified by respondent 
of the results of the inspection, which reported up to 40 percent 
and an average of 25 percent internal discoloration, and an 
average of 2 percent Slimy Soft Rot, mostly in advanced stages. 
Young indicated that complainant refused to accept any respon- 
sibility for the condition found in the potatoes on arrival at 
destination, and that complainant was looking to respondent for 
the purchase price. 


In its Statement in Reply, complainant makes no denial of any 
of the foregoing assertions by respondent, but merely repeats that 
the potatoes were sold to Leo Young and that Young supervised 
the loading of the potatoes to be shipped “to his customers.” It 
is a significant factor, in our opinion, that complainant does not 
deny respondent’s version of what transpired at the time of this 
transaction, and did not do so during the Department’s investiga- 
tion prior to the institution of this formal proceeding. In its 
Opening Statement, complainant says, “We were not interested 
in the destination of the load of potatoes.” But complainant 
does not at any time deny that the destination specified in the 
contract was Cleveland, Ohio. O’Connell apparently discussed 
the movement of the several loads of potatoes with Cy Wagner, 
after Leo Young called Wagner on the telephone when he was 
approached by O’Connell concerning the handling of some pota- 
toes for complainant. It is fairly obvious that O’Connell agreed to 
shipment of the potatoes to Cleveland and Harrisburg at the 
time of the discussion between the three parties on June 13, 1958. 
Under these circumstances, complainant’s position of having 
made a sale to Leo Young cannot be maintained. We conclude 
that respondent acted merely as a broker in the transaction. 

It appears that in the discussion with complainant concerning 
the poor condition of the potatoes upon arrival, an agreement 





1036 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 18 A.D. 1036 


was reached to give the buyer an allowance of 25 cents a bag. 
Respondent thereafter remitted to complainant the sum of $562, 
which apparently was the amount remitted to respondent by the 
buyer. It would appear that respondent performed all of the 
duties required of it as a broker under the contract, and there is 
insufficient evidence to support a finding that respondent violated 
section 2 of the act. It follows that the complaint filed herein 
should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 6124) 


LOUIS RANDALL v. I. V. GROVE. PACA Docket No. 7699. Decided 
September 1, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Mr. Richard C. Beesley, of Klamath Falls, Oregon, for complainant. Mr. A. 
D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under. the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed July 21, 1958.. The formal 
complaint was filed March 30, 1959. Complainant seeks an 
award of reparation in the amount of $7,072.50, which is alleged 
to be the balance of the purchase price of 2,518 sacks of potatoes 
sold by complainant to respondent during April and May 1958. 

A copy of the formal complaint and a copy of the report of in- 
vestigation prepared by the Department were served upon re- 
spondent on June 27, 1959. A copy of the report of investigation 
was served upon complainant on June 29, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
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20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice (7 CFR 47.8(c)), failure to file 
an answer would constitute a waiver of oral hearing and an ad- 
mission of the facts alleged in the complaint. Notwithstanding 
such notice, respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, Louis Randall, whose ad- 
cress is Star Route, Malin, Oregon. 

2. Respondent is an individual, Ira Vergil Grove, doing busi- 
ness as I. V. Grove, whose address is 6700 Amigo Avenue, Reseda, 
California. At the time of the transactions involved herein, 
respondent was licensed under the act. 

3. During April and May 1958, in the course of interstate 
commerce, complainant sold to respondent 2,518 100-pound sacks 
of potatoes for a total purchase price of $9,072.50, f.o.b. Bonanza, 
Oregon. 

4. During April and May 1958, complainant delivered to re- 
spondent at loading point in the State of Oregon potatoes meeting 
the specifications of the contract. Respondent thereafter trans- 
ported the potatoes by truck to Los Angeles, California. Re- 
spondent accepted the 2,518 sacks of potatoes. 

5. The total purchase price of the 2,518 sacks of potatoes is 
$9,072.50. Respondent has paid $2,000 on account, thereby leav- 
ing a balance due of $7,072.50. 

6. An informal complaint was filed on July 21, 1958, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the purchase price 
of the 2,518 sacks of potatoes is in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount 
of $7,072.50, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $7,072.50, with interest there- 
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on at the rate of 5 percent per annum from June 1, 1958, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6125) 


JOHN F. DIONNE v. SMILING JIM POTATO COMPANY. PACA 
Docket No. 7480. Decided September 2, 1959. 


Breach of Contract—Failure to Prove Damages 


It is concluded that complainant breached the contract in shipping Cherokee 
rather than Teton potatoes, that respondent failed to prove that such 
breach resulted in damages to respondent, and that respondent owes 
complainant the sum of $1,000, 


Complainant and respondent, pro se. Mr. James V. Wright, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on November 24, 1958, complainant 
seeks to recover $1,000 which is alleged to be the unpaid balance 
of the purchase price of two carloads of Maine potatoes sold to 
respondent on April 3, 1958. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on January 7, 1959. A copy of the report of in- 
vestigation was served upon complainant on January 9, 1959. 

Respondent filed an answer on January 16, 1959, admitting 
the purchase of the two carloads of potatoes from complainant. 
Respondent alleges, however, that the agreement between the 
parties specified that complainant was to supply Teton variety 
potatoes, but instead had shipped the Cherokee variety to re- 
spondent, in breach of contract and to respondent’s damage. 

Although the amount involved herein exceeds $500, neither 
party requested an oral hearing. The issues are therefore deter- 
mined under the shortened method of procedure as provided in 
section 47.20 of the rules of practice (7 CFR 47.20). In ac- 
cordance with this procedure, complainant filed an opening state- 
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ment and a request that his verified complaint and attached 
exhibits be considered a part of his opening statement. Respond- 
ent filed an answering statement, and complainant filed a state- 
ment in reply. 


FINDINGS OF FACT 


1. Complainant is an individual, John F. Dionne, whose ad- 
dress is P. O. Box 43, Grand Isle, Maine. 

2. Respondent, Smiling Jim Potato Company, is a corpora- 
tion whose address is 101 East Oregon Avenue, Philadelphia 48, 
Pennsylvania. At the time of the transaction involved herein, 
respondent was licensed under the act. 

3. On April 3, 1958, in the course of interstate commerce, 
complainant contracted to sell to respondent two carloads, or 
2,000 50-pound bags, of Teton potatoes, U. S. No. 1 grade, 2-inch 
minimum, at an agreed price of $3.55 per hundredweight, f.o.b. 
Grand Isle, Maine, for one carload of 1,000 bags, and $3.60 per 
hundredweight, f.o.b. Grand Isle, Maine, for the second carload 
of 1,000 bags. Following the sale, complainant issued invoices 
on the two carloads, reading in part as follows: 


[A] Sold To: Smiling Jim Potato Co., Philadelphia, Pennsylvania 
Date: April 3, 1958 Car No. PFE 61262 
Quantity Weight Grade Variety Price Amount 
1000 50# U.S. #12in. Min. Teton $3.55FOB $1,775 


REKEKEE 


Destination: Malden, Massachusetts 
Shipping Point: Grand Isle, Maine 
Shipping Date: April 3, 1958 


[B] Sold To: Smiling Jim Potato Co., Philadelphia, Pennsylvania 
Date: April 3, 1958’ Car No. PFE 47455 
Quantity Weight Grade Variety Price Amount 
1000 50# U.S. #12 in. min. Teton $3.60FOB $1,800 


HEKEEK 


Destination: Malden, Massachusetts 
Shipping Point: Grand Isle, Maine 
Shipping Date: April 3, 1958 
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4, The potatoes in car PFE 47455 were federally inspected 
on April 1, 1958, at Grand Isle, Maine, and were certified as 
“Brushed Cherokee Potatoes *** U.S. No. 1, Size A, 2 inch 
minimum and 4 inch maximum.” The potatoes in car PFE 61262 
were federally inspected at Grand Isle, Maine, with the inspection 
beginning on April 2, 1958, at 12:30 P.M. and ending on April 
8, 1958, at 8:00 A.M. The certificate issued pursuant to this 
inspection certified this carload as “Brushed Cherokee Potatoes 
*** U.S. No. 1, Size A, 2 inch minimum.” 

5. The two shipments were tendered by complainant to the 
originating carrier, the Bangor and Aroostook Railroad Com- 
pany, for forwarding to Malden, Massachusetts, on April 3, 1958, 
at 1:00 P.M. The bills of lading noted that this was “too late 
to go forward on last freight train.” Car PFE 61262 arrived 
at Malden, Massachusetts, on April 7, 1958, and was placed at 
1:00 P.M. Car PFE 47455 arrived at Malden, Massachusetts, on 
April 7, 1958, at 1:00 P.M. and was placed on April 8, 1958, at 
1:00 P.M. 

6. On April 9, 1958, respondent sent the following wire to 
complainant: 

“PFE 61262 PFE 47455 Arrived Malden These Look 
Like Cobblers to Us Government Inspectors Report Not 
Tetons We Entitle To Fifty Cents Per CWT. Allowance” 
Complainant replied by wire dated May 10, 1958: 
“RETEL Cars PFE 47455 And 61262 Not Cobblers No 
Allowances Let Us Follow Our Agreement.” 

7. Respondent has paid to complainant the sum of $2,575 as 
an undisputed amount due in connection with this transaction. 

8. The formal complaint was filed on November 20, 1958, 
which was within 9 months after the cause of action herein 


accrued. 
CONCLUSIONS 


It is undisputed that on April 3, 1958, complainant agreed to 
sell and respondent agreed to buy two carloads of Maine pota- 
toes, Teton variety, U.S. No. 1, 2-inch minimum, for a total 
purchase price of $3,575, f.o.b. Grand Isle, Maine. It is like- 
wise undisputed that complainant, pursuant to this contract, 
shipped to respondent at Malden, Massachusetts 2,000 50-pound 
bags of Cherokee variety potatoes, contained in cars PFE 47455 
and PFE 61262, which shipments were received and accepted by 


respondent. 
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Having accepted the shipments, respondent is liable to com- 
plainant for the invoice purchase price thereof, $3,575, less any 
proven damages caused by complainant’s breach of contract. 
United Packing Co. v. Connecticut Celery Co., 16 A. D. 810. Re- 
spondent asserts such a breach, alleging that complainant violated 
the contract involved herein by shipping Cherokee potatoes 
rather than Teton potatoes; that the former variety is inferior 
to the latter; and that respondent sustained damages as a result 
of this breach. 

Complainant does not deny the breach but contends that it 
was not a material one. In support of this contention complainant 
introduces the written statements of various potato growers and 
dealers tending to show that the appearance and value of Cherokee 
and Teton potatoes are practically the same. 

It has been held, in Harold Rabin Co. v. Becker, 16 A. D. 1072, 
that damages must be measured by the loss directly and naturally 
resulting, in the ordinary course of events, from the seller’s 
breach of contract. The burden of proving the extent of such 
damages as well as the proximate cause is, of course, upon the 
party claiming same, respondent here. We think it unnecessary 
to decide the question of the extent of respondent’s damage, if 
any, for respondent aside from its own statement has submitted 
no evidence showing that complainant’s breach as to variety was 
the proximate cause of the alleged damages sustained by re- 
spondent. This evidence is amply rebutted by the evidence of 
complainant which tends to show that if any loss were incurred 
by respondent, it is not shown to be due to complainant’s breach 
of contract in shipping Cherokee rather than Teton variety of 
potatoes to respondent. 

It is, accordingly, concluded that complainant breached the 
contract between the parties in shipping Cherokee rather than 
Teton potatoes to respondent, but that respondent has failed to 
prove that such breach resulted in damages to respondent. 
Accordingly, respondent owes complainant the balance of the 
purchase price resulting from this transaction, in the sum of 
$1,000. Respondent’s failure to pay this amount is a violation of 
section 2 of the act, for which reparation is hereby awarded, with 


interest. 
ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,000, with interest thereon 
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at the rate of 5 percent per annum from May 1, 1958, until paid. 
The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 6126) 


JACQUES PRODUCE Co. v. JACK BRAUNSTON. PACA Docket No. 
7697. Decided September 9, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Mr. Sam J. Dwyer, of El Paso, Texas, for complainant. Mr. A. D. McCollum, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed April 1, 1959. A formal com- 
plaint was filed May 14, 1959. Complainant seeks an award of 
reparation in the amount of $124.87, which is alleged to be the 
balance due for five trucklots of mixed fruits and vegetables 
sold by complainant to respondent during the period of July 17, 
1958, through August 29, 1958. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on June 29, 1959. On the 
same date a copy of the formal complaint and a copy of the report 
of investigation were served upon respondent. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice (7 CFR 47.8(c)), failure to file an an- 
swer would constitute an admission of the facts alleged in the 
complaint. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further procedure. 
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FINDINGS OF FACT 


1. Complainant is an individual, Alfred Jacques, doing busi- 
ness as Jacques Produce Co., whose address is 205 South Florence 
Street, El] Paso, Texas. 

2. Respondent is an individual, Jack Braunston, whose ad- 
dress is 4804 Manchester Street, El Paso, Texas. At the time 
of the transactions involved herein, respondent was not licensed 
under the act, but was subject to license. 

8. During the period of July 17, 1958, through August 29, 
1958, in the course of interstate commerce, complainant sold to 
respondent five trucklots of fruits and vegetables for a total 
purchase price of $408.87. 

4. During the period of July 17, 1958, through August 29, 
1958, complainant delivered fruits and vegetables meeting the 
specifications of the contracts to respondent, who thereafter ac- 
cepted the commodities. The fruits and vegetables had previ- 
ously been shipped from points outside the State of Texas to 
complainant at El Paso, Texas. 

5. The total purchase price of the five trucklots of fruits and 
vegetables is $408.87. Respondent has paid complainant $284 
on account, leaving a balance due and owing of $124.87. 

6. An informal complaint was filed April 1, 1959, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice. 

Respondent’s failure to pay to complainant the balance due for 
the five trucklots of fruits and vegetables is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $124.87, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $124.87, with interest thereon 
at the rate of 5 percent per annum from September 1, 1958, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 6127) 


HENSON & PADGETT PRODUCE Co. v. MARCO FERRANTE. PACA 
Docket No. 7471. Decided September 10, 1959. 


Adjustment—Failure to Pay 


The evidence supports complainant’s version of the adjustment agreed 
upon by the parties. Respondent is ordered to pay to complainant the 
balance due on this transaction. 

Mr. William C. Hutchison, Jr., of Sanford, Florida, for complainant. Mebel 
& Sessa, of New York, New York, for respondent. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on October 6, 1958, complainant seeks 
an award of reparation in the amount of $600, alleged to be 
the balance due on the adjusted purchase price of a carload of 
tomatoes sold and delivered to respondent in November 1957. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on November 
25, 1958. A copy of the report of investigation was served upon 
complainant on November 28, 1958. Respondent filed an answer 
on January 13, 1959, denying the terms of the adjustment as 
alleged and denying that respondent is indebted to complainant 
in any amount. 

Although the amount involved in this proceeding is over $500, 
the parties waived an oral hearing and the issues are determined 
in accordance with the shortened method of procedure provided 
for in section 47.20 of the rules of practice. Pursuant to such 
procedure, complainant requested that the formal complaint and 
attached exhibits be considered as its opening statement, together 
with a letter of January 22, 1958, addressed to the Hearing 
Clerk, enclosing a photostatic copy of a check from respondent, 
along with the check, and the Department’s report of investiga- 
tion, as well as all correspondence of the Department and its 
representatives. Respondent requested that the answer filed 
herein, with attached exhibits, be considered as his answering 
statement. Complainant’s statement in reply completed the 
submission of evidence. 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of Grey Henson 
and Charles H. Padgett, doing business as Henson & Padgett 
Produce Co., whose address is P. O. Box 392, Sanford, Florida. 


2. Respondent is an individual, Marco Ferrante, whose ad- 
dress is 283 Washington Street, New York City, New York. At 
the time of this transaction, respondent was licensed under the 
act. 


3. On or about November 22, 1957, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a truckload of tomatoes containing 520 60-pound wirebound 
crates, at the following agreed prices, f.o.b. Wauchula, Florida: 
30 crates, 6 x 6, at $6 per crate; 324 crates, 6 x 7, at $4.50 per 
crate; 166 crates, 7 x 7, at $3.50 per crate; for a total invoice 
price of $2,219. 


4. On or about November 22, 1957, complainant shipped 
from Hardee County, in the State of Florida, to respondent at 
New York City, New York, a truckload of tomatoes to be applied 
to the contract. Upon arrival of the tomatoes at destination, 
respondent contacted complainant and complained that a number 
of the crates showed blight in the tomatoes. An adjustment in 
the purchase price was agreed upon by the parties, which reduced 
the total invoice to $1,600. 


5. Respondent has paid complainant a total of $1,000 on the 
adjusted purchase price of the tomatoes, and there is due and 
owing to complainant from respondent a balance of $600. 


6. An informal complaint was filed on August 13, 1958, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant alleges that when blight was discovered in the 
tomatoes upon arrival at destination, respondent was granted an 
allowance of $619, thus reducing the purchase price to the sum 
of $1,600. Complainant states that respondent made four pay- 
ments totalling $1,000, and has failed and refused to pay the 
remaining $600 of the adjusted purchase price. 

In his answer, respondent avers that complainant agreed with 
respondent that the purchase price be reduced to the fixed amount 
of $1,000, and a tentative additional amount not to exceed $600, 
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conditioned upon the disposition of the tomatoes. Respondent 
further contends that the sum of $1,000 represents more than 
respondent received for the tomatoes, and states that respondent 
has paid complainant “the full, fair and reasonable value of 
the tomatoes and the complainant is not entitled to any portion 
of the additional amount of $600.” 


Respondent has submitted no evidence in support of his version 
of the adjustment agreed upon by the parties. We think the 
evidence supports complainant’s position on this point. As a 
part of its opening statement, complainant submitted a photo- 
static copy of a check signed by respondent on February 3, 1958, 
made payable to the complainant in the amount of $400, and 
drawn on the Chemical Corn Exchange Bank, New York City. 
On the face of this check is a printed statement that “THIS 
CHECK PAYS IN FULL THE FOLLOWING ITEMS.” Beneath 
that statement is respondent’s computation showing the original 
invoice price of $2,219, less a credit of $619, leaving a balance of 
$1,600. From this amount respondent deducts the amount of the 
check, $400, and shows a balance of $1,200 due complainant on 
February 3, 1958. This computation made by respondent is 
persuasive evidence that the agreement between the parties after 
arrival of the tomatoes was for payment of $1,600 by respondent, 
instead of the original price of $2,219, and we so conclude. Re- 
spondent’s failure to pay promptly to complainant the adjusted 
purchase price of $1,600 was in violation of section 2 of the Act. 
Since respondent has paid complainant a total of $1,000, com- 
plainant should be awarded reparation for the balance of $600, 
with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $600, with interest 
thereon at the rate of 5 percent per annum from December 1, 
1957, until paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 
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(No. 6128) 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. ALOI 
PropucE. PACA Docket No. 7680. Decided September 10, 
1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Mr. T. Ewing Montgomery, of Philadelphia, Pennsylvania, for complainant. 
Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed March 18, 1959. Complainant, 
as assignee, seeks an award of reparation in the amount of 
$1,791.25, which is alleged to be the total purchase price of 26 
lots of fruits and vegetables sold and delivered to respondent by 
various Philadelphia merchants during August and September 
of 1958. 

A copy of the report of investigation, prepared by the Depart- 
ment, was served upon complainant on June 5, 1959. <A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on June 6, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice (7 CFR 47.8(c)), failure to file 
an answer would constitute a waiver of oral hearing and an 
admission of the facts alleged in the complaint. Notwithstanding 
such notice, respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant, Philadelphia Produce Credit & Collection 
Bureau, is a corporation whose address is Fruit Trade Building, 
Dock and Granite Streets, Philadelphia, Pennsylvania. 

2. Respondent is a partnership composed of Nicholas T. Aloi, 
Frank J. Aloi and Richard C. Packard, doing business as Aloi 
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Produce, whose address is P. O. Box 131, Cortland, New York. 
At the times of the transactions involved herein, respondent was 
licensed under the act. 

8. During August and September 1958, in the course of in- 
terstate commerce, various Philadelphia merchants sold to re- 
spondent 26 lots of fruits and vegetables for a total purchase 
price of $1,791.25 f.o.b. Philadelphia, Pennsylvania. 

4. During August and September 1958, the various merchants 
delivered to respondent at Philadelphia, Pennsylvania, fruits and 
vegetables meeting the specifications of the contracts. Respond- 
ent accepted the commodities. All of these commodities had been 
previously shipped to the merchants from points outside the 
State of Pennsylvania. 

5. During February and March 1959, the various Philadelphia 
merchants assigned and transferred, in writing, all their right, 
title and interest in and to the several claims involved in this 
proceeding to the complainant, Philadelphia Produce Credit & 
Collection Bureau. 

6. The total purchase price of the 26 lots of fruits and vegeta- 
bles is $1,791.25. No part of this amount has been paid by re- 
spondent to complainant or the assignors. 

7. The formal complaint was filed on March 18, 1959, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 





The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice. 

Respondent’s failure to pay to complainant or the assignors 
the total purchase price of the 26 lots of fruits and vegetables 
is in violation of section 2 of the act. Complainant, as assignee, 
should be awarded reparation in the amount of $1,791.25, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,791.25, with interest there- 
on at the rate of 5 percent per annum from October 1, 1958, until 
paid. 

The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 6129) 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. JOHN 
MITCHELL. PACA Docket No. 7570. Decided September 10, 
1959. 


Failure to Pay—Admission of Liability 


The inability of respondent to pay an admitted indebtedness is no defense 
in an action by complainant for the purchase price. 


Mr. T. Ewing Montgomery, of Philadelphia, Pennsylvania, for complainant. 
Respondent pro se. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on Janury 9, 1959. Complainant, 
as assignee, seeks an award of reparation in the amount of 
$460.50, which is alleged to be the balance of the total purchase 
price of several lots of fresh fruits and vegetables sold and 
delivered to respondent by various Philadelphia merchants be- 
tween April 28 and November 11, 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on March 4, 1959. <A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on the same date. 

Respondent filed an answer on April 1, 1959, admitting that 
he owed the assignees of complainant $460.50 as alleged in the 
complaint, but stating that he was unable to pay. 

Since the amount involved herein was less than $500, the 
shortened method of procedure was followed in accordance with 
section 47.20 of the rules of practice (7 CFR 47.20). Pursuant 
to this procedure complainant filed an opening statement. Re- 
spondent filed no answering statement. 


FINDINGS OF FACT 


1. Complainant, Philadelphia Produce Credit & Collection 
Bureau, is a corporation whose address is 207 Fruit Trade Build- 
ing, Dock and Granite Streets, Philadelphia, Pennsylvania. 

2. Respondent is an individual, John Mitchell, whose address 
is 887 South Fifth Street, Camden, New Jersey. At the time of 
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the transactions involved herein, respondent was licensed under 
the act. 

8. During the period April 28, 1958, through November 11, 
1958, in the course of interstate commerce, the following mer- 
chants, located in Philadelphia, Pennsylvania, sold to respondent 
various lots of fresh fruits and vegetables. The dates of sale and 
prices f.o.b. Philadelphia, Pennsylvania, are as follows: 


Date Merchant Price 


June 9 Thomas Colace Company $130.00 
July 8-Nov. 18 I. Meltzer & Son 298.00 
Apr. 28-May 1 Max Feldbaum & Sons 129.00 


Total $557.00 


4, Fresh fruits and vegetables meeting the specifications of 
the foregoing contracts were delivered by the merchants to re- 
spondent at Philadelphia, Pennsylvania. All of these commodi- 
ties had been shipped to the merchants from points outside of 
the State of Pennsylvania. Respondent accepted these com- 
‘nodities. 

5. On January 5, 1959, the merchants listed in Finding of 
Fact No. 3 assigned and transferred, in writing, all their rights, 
title, and interests to the several claims involved in this pro- 
ceeding to complaniant, Philadelphia Produce Credit & Collec- 
tion Bureau. 

6. The total purchase price of the commodities is $557, of 
which $96.50 has been paid to assignor I. Meltzer & Son prior to 
assignment of its claim to complainant, leaving a total balance 
due and owing complainant, as assignee, of $460.50. 

7. The formal complaint was filed on January 9, 1959, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


Respondent admits owing complainant’s assignors the sum of 
$460.50, representing the balance of the purchase prices of the 
commodities involved in the transactions between the parties, as 
set forth in the complaint and attached exhibits. Respondent 
states in his answer, however, that he was “*** disabled and 56 
years old and can’t get a job.” 

The inability of respondent to pay an admitted indebtedness is 
no defense in an action by complainant for the purchase price. 
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E. A. Brown v. Manos Bros., Inc., 17 A. D. 645. Respondent’s 
failure to pay complainant or its assignors the balance of the 
purchase price relating to the transactions involved herein, is in 
violation of section 2 of the act. Complainant, therefore, should 
be awarded reparation in the amount of $460.50, with interest, 
and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $460.50, with interest thereon 
at the rate of 5 percent per annum from December 1, 1958, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6130) 


PUPILLO FRUIT COMPANY v. DEKLE BROKERAGE COMPANY, INC., 
T/A DEKLE POTATO Co. PACA Docket No. 7473. Decided 
September 10, 1959. 


Failure to Deliver—Weather Conditions— 
Dismissal 


Since respondent provided for the contingency of bad weather when entering 
into the contract with complainant, it is concluded that respondent’s 
failure to make delivery was not a breach of the contract. The.complaint 
is dismissed. 

Complainant and respondent, pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELI MINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
By formal complaint filed on December 5, 1958, complainant 
seeks an award of reparation in the amount of $216, alleged to 
be the amount of damages sustained by complainant as a result 
of respondent’s failure to ship a carload of potatoes purchased 
by complainant in June 1958. 

A copy of the formal complaint and a copy of the Department’s 











1052 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 18 A.D. 1051 


report of investigation were served upon respondent on December 
26, 1958. <A copy of the report of investigation was served upon 
complainant on December 22, 1958. Respondent filed an answer 
on January 12, 1959, in effect denying liability for its failure to 
deliver the potatoes in question, which respondent alleges was 
due to heavy rains at shipping point. 

Since the amount claimed is under $500, the issues are being 
determined in accordance with the shortened method of procedure 
provided for in section 47.20 of the rules of practice. Pursuant 
to such procedure, complainant filed an opening statement. Re- 
spondent filed an answering statement, and complainant filed a 
statement in reply. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Anthony, Daniel 
J., Salvatore A. and Bartelo J. Pupillo, doing business as Pupillo 
Fruit Company, whose address is 31-33 Produce Row, St. Louis, 
Missouri. 

2. Respondent, Dekle Brokerage Company, Inc., is a cor- 
poration trading as Dekle Potato Co., whose address is P. 0. 
Box 422, Mobile, Alabama. 

3. On or about June 21, 1958, in the course of interstate com- 
merce and by oral contract, respondent sold to complainant a 
carload of U. S. No. 1, Size A, washed Alabama red potatoes, 
packed in 100-pound bags, at $3.40 per bag, delivered St. Louis, 
Missouri. 

4. The contract was negotiated by the brokerage firm of H. 
R. Bushman & Son, St. Louis, Missouri. The broker issued a 
standard memorandum of sale showing shipment was to be made 
June 21, 1958, weather permitting. Copies of the memorandum 
of sale were forwarded to both parties. 

5. Due to heavy rains at shipping point, Atmore, Alabama, 
on June 21 and June 22, 1958, respondent was unable to ship 
the potatoes purchased by complainant. 

6. The formal complaint was filed on December 5, 1958, which 
was within 9 months after accrual of the alleged cause of action. 


CONCLUSIONS 


Complainant takes the position that since respondent failed to 
ship complainant a carload of potatoes on June 21, 1958, “or 
within a reasonable time thereafter,” respondent should be held 
accountable for complainant’s loss allegedly resulting from such 
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failure to deliver. The broker’s memorandum of sale clearly 
shows as an undisputed term of the contract of purchase and 
sale that shipment was to be made June 21, 1958, weather per- 
mitting. Complainant apparently is basing its claim upon its 
contention that if weather conditions did not permit shipment on 
June 21, respondent should have shipped complainant a carload of 
potatoes “within a reasonable time,” which complainant has in- 
dicated should have been within 48 hours. 

According to the evidence, heavy rains fell on June 21 and 
June 22 in the Atmore, Alabama area, and very few potatoes 
were shipped from that area on these dates. Since respondent 
provided for the contingency of bad weather when entering into 
the contract with complainant, it cannot be said that respondent 
breached the contract by its failure to ship complainant a car- 
load of potatoes, under the circumstances. The contract did not 
provide that if weather conditions did not permit shipment on 
June 21, 1958, respondent would then ship within a reasonable 
time, or within 48 hours, or at any other time. When the heavy 
rains of June 21 prevented shipment of the potatoes in question, 
the contract between the parties was extinguished. Notwith- 
standing this fact, the file shows that respondent made three 
attempts to procure a carload of potatoes to fulfill its contract 
with complainant, but was unable to obtain potatoes for that 
purpose. Other shippers apparently were having trouble filling 
their own orders, due to the rainy weather. 

Complainant contends that since respondent was known to 
have shipped one car of potatoes on June 21, respondent should 
have fulfilled its contract with complainant. We think there is 
no merit in complainant’s claim in this regard. Respondent 
states that it was its policy to make shipment in the order in 
which requests for potatoes were received. Respondent says that 
the one car it shipped had been harvested the previous afternoon 
and was used to fill a prior order. 

In view of the evidence; we conclude that respondent’s failure 
to make delivery under the contract was not without reasonable 
cause. The complaint, therefore, should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties, 
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(No. 6131) 


A. A. GRINNELL COMPANY, INCORPORATED v. MADONIA PRODUCE 
EXCHANGE. PACA Docket No. 7725. Decided September 11, 
1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed May 4, 1959. The formal com- 
plaint was filed June 19, 1959. Complainant seeks an award of 
reparation in the amount of $334.35, which is alleged to be the 
total purchase price of a truckload of potatoes and onions sold 
by complainant to respondent on or about January 28, 1959. 

A copy of the formal complaint and a copy of the report of in- 
vestigation prepared by the Department were served upon re- 
spondent on July 18, 1959. A copy of the report of investiga- 
tion was served upon complainant on July 20, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice (7 CFR 47.8(c)), failure to file 
an answer would constitute an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, ates 
without further procedure. 


FINDINGS OF FACT 


1. Complainant, A. A. Grinnell Company, Incorporated, is a 
corporation whose address is Oakfield, New York. 

2. Respondent is an individual, Batista Nicholas Madonia, 
Jr., doing business as Madonia Produce Exchange, whose address 
is 456 West 18th Street, Erie, Pennsylvania. At the time of the 
transaction involved herein, respondent was licensed under the 
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8. On or about January 28, 1959, contemplating shipment in 
the course of interstate commerce, complainant sold to respondent 
760 50-pound bags of potatoes and 11 50-pound bags of onions for 
a total purchase price of $334.35, f.o.b. Elba, New York. 

4. On or about January 28, 1959, complainant delivered to 
respondent at Elba, New York, potatoes and onions meeting the 
specifications of the contract. Respondent accepted the potatoes 
and onions. 

5. The total purchase price of the potatoes and onions is 
$334.85, no part of which has been paid by respondent to com- 
plainant. 

6. The informal complaint was filed May 4, 1959, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice. 

Respondent’s failure to pay to complainant the total purchase 
price of the truckload of potatoes and onions is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $334.35, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, $334.35, with interest thereon at 
the rate of 5 percent per annum from March 1, 1959, until paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 6132) 


HARTMAN RANCH Co. v. WINSHIP FROZEN Foops, INC., AND/OR 
FOREST-GRINNELL Co. PACA Docket No. 7319. Decided Sep- 
tember 11, 1959. 


Rejection Without Reasonable Cause— 
Damages 


Respondent Winship’s failure to take possession of the commodity after 
accepting same constitutes a rejection without reasonable cause and 
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this respondent is ordered to pay to complainant the amount of damages 
sustained. Complainant is ordered to pay to respondent Forest-Grinnell 
Co. the brokerage due in connection with this transaction. 


Mr. LeRoy W. Gudgeon, of Chicago, Illinois, for complainant. Vesely and 
Otto, of Hopkins, Minnesota, for respondent Winship Frozen Foods, 
Inc. Dorsey, Owen, Scott, Barber & Marquart, of Minneapolis, Minnesota, 
for respondent Forest-Grinnell Co. Mr. Harry Wales, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed March 3, 1958, and an amended 
formal complaint was filed June 2, 1958. Complainant seeks 
an award of $3,104.45, which is alleged to be the damages 
sustained by complainant by reason of respondent Winship Frozen 
Foods, Inc.’s refusal to accept the balance of 2500 tins of Grade 
B frozen strawberries purchased by Winship Frozen Foods, Inc., 
from complainant on or about October 31, 1956, through a broker, 
respondent Forest-Grinnell Co., or, in the alternative, by reason 
of respondent Forest-Grinnell Co.’s false representation to com- 
plainant that respondent Winship Frozen Foods, Inc., had so 
contracted. 

A copy of the formal complaint and a copy of the report of in- 
vestigation prepared by the Department were served upon re- 
spondent Winship Frozen Foods, Inc., on June 14, 1958. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent Forest-Grinnell Co. on June 16, 
1958. A copy of the report of investigation was served on com- 
plainant on June 17, 1958. 

Respondent Winship Frozen Foods, Inc., filed an answer on 
June 30, 1958, wherein it alleges that it did not. enter into any 
contract to purchase 2500 tins of Grade B frozen strawberries 
from complainant. It further alleges that it agreed to purchase 
a sample lot of 300 tins of Grade B. strawberries upon the rep- 
resentation of complainant that such berries would be satisfac- 
tory to Winship Frozen Foods, Inc., which lot was delivered 
curing January 1957; that it later ordered an additional 500 tins, 
relying upon the representation aforesaid; but that the 500 tins 
of strawberries were found to be of unsatisfactory quality upon 
arrival and therefore were returned to complainant. 

Respondent Forest-Grinnell Co. filed an answer on July 9, 
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1958, wherein it admitted negotiating a contract between com- 
plainant and respondent Winship Frozen Foods, Inc., but alleges 
on information and belief that the frozen strawberries supplied 
by complainant were not fit for the purpose for which they were 
intended despite assurances by Food Associates, Inc., the other 
broker in the transaction, that they would be so suited. Respond- 
ent Forest-Grinnell Co. filed a counterclaim for $217.80 represent- 
ing the balance of its brokerage commission due from complainant 
in the event it is determined in this proceeding that complainant 
has performed its contract to sell frozen strawberries to respond- 
ent Winship Frozen Foods, Inc. 

Both respondents requested an oral hearing, which was held in 
Minneapolis, Minnesota, on December 17, 1958. Kenneth R. 
Hartman, a partner in complainant concern, testified on behalf 
of complainant; F. E. Winship, President of respondent Winship 
Frozen Foods, Inc., testified in its behalf; and Louis Grinnell 
testified on behalf of respondent Forest-Grinnell Co. A brief was 
filed by each of the parties. 


FINDINGS OF FACT 


1. Complainant is a limited partnership composed of Kenneth 
R. Hartman and Donald J. Hartman, general partners, and Ray 
D. Hartman, limited partner, doing business as Hartman Ranch 
Co., whose address is P. O. Box 231, San Jose, California. At 
the time of the transaction involved herein, complainant was 
licensed under the act. 

2. Respondent Winship Frozen Foods, Inc. is a corporation 
whose address is P. O. Box 185, Hopkins, Minnesota. At the 
time of the transaction involved herein, this respondent was 
licensed under the act. 

3. Respondent Forest-Grinnell Co. is a partnership composed 
of Lydia F. and Louis C. Grinnell, whose address is 501 North- 
western Bank Building, Minneapolis, Minnesota. At the time of 
the transaction involved’herein, this respondent was licensed 
under the act. 

4. On or about October 31, 1956, in the course of interstate 
commerce, complainant sold to respondent Winship Frozen Foods, 
Inc., 2,500 30-pound tins of 4 x 1 sliced Shasta Lassen strawberries, 
Grade B, Score 85-90 points, at 1614¢ per pound, f.o.b. California, 
with storage charges to be billed to the buyer’s account at 1% 
per month or fraction thereof, beginning on December 1, 1956. 
The contract was negotiated on behalf of complainant by Food 
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Associates, Inc., a food broker in Seattle, Washington, which 
issued its memorandum of sale on October 31, 1956. A copy of 
this memorandum was sent to and was received by respondent 
Winship Frozen Foods, Inc. Respondent Forest-Grinnell Co. 
acted as associate broker with respect to this transaction and 
cid not issue a memorandum of sale. 

5. During January 1957 complainant had in storage in Cali- 
fornia 2500 tins of 4 x 1 sliced Shasta Lassen strawberries which 
had been previously federally inspected and certified as Grade B, 
score 89 to 93 points or better. On or about January 28, 1957, 
complainant, pursuant to a request made by respondent Winship 
Frozen Foods, Inc., and relayed through the brokers, respondent 
Forest-Grinnell Co. and Food Associates, Inc., shipped to re- 
spondent Winship Frozen Foods, Inc., at Hopkins, Minnesota, 
300 of the 2500 tins. These strawberries were accepted by 
Winship Frozen Foods, Inc., and an invoice for $1,514.70, dated 
January 28, 1957, showing charges of $1,485 for 9,000 pounds of 
frozen strawberries at 1614¢ per pound, and a charge of $29.70 
at 1% per month for storage and interest from December 1, 1956, 
was paid by respondent Winship Frozen Foods, Inc. 

6. On or about March 9, 1957, complainant, pursuant to a 
request made by respondent Winship Frozen Foods, Inc., and 
relayed through the brokers, respondent Forest-Grinnell Co. and 
Food Associates, Inc., shipped to Winship Frozen Foods, Inc., at 
Hopkins, Minnesota, 500 of the 2500 tins. These were received 
by respondent Winship Frozen Foods, Inc., at Hopkins, Minnesota, 
and 5 tins from the shipment were delivered to Dairy Queen out- 
lets in St. Paul, Minnesota. Upon defrosting these strawberries, 
representatives from the Dairy Queens called respondent Winship 
Frozen Foods, Inc., and complained thatthe quality of the berries 
was not fit for their use. Thereupon, on or about March 12 or 
13, 1957, Winship Frozen Foods, Inc., had the tins of strawberries 
picked up, and delivered other strawberries to the Dairy Queens 
in substitution for those from the shipment made by complainant. 


7. On that same day, on March 12 or 13, 1957, F. E. Winship 
called Louis Grinnell of respondent Forest-Grinnell Co. and asked 
him to come out to Winship’s place of business in Hopkins to 
look at the strawberries. F. E. Winship and Louis Grinnell 
looked at the returned strawberries and took more tins from 
the shipment and inspected them also. They were of the opinion 
that the strawberries were not of the quality required by re- 
spondent Winship Frozen Foods, Inc. Thereupon, Louis Grinnell 
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ordered the 500 tins transferred to Merchants Refrigerating 
Company for storage in the name of complainant. 

8. Complainant was notified within a few days of the rejec- 
tion by respondent Winship Frozen Foods, Inc., of the shipment 
of the 500 tins of strawberries and their storage in the name 
of complainant with the Merchants Refrigerating Company. Food 
Associates, Inc., of Seattle took over the 500 tins of strawberries 
and gave credit to complainant for $2,475, the amount of com- 
plainant’s invoice of March 9, 1957, covering the sale of these 
berries to Winship Frozen Foods, Inc. 

9. On July 23, 1957, complainant resold 1699 tins of the frozen 
strawberries representing the berries left from the original lot 
of 2500 tins after the shipment to respondent of the 300 tins and 
500 tins mentioned in Findings of Fact 5 and 6 above. These 
1699 tins were sold at a price of 1314¢ per pound, for a total of 
$6,880.95. The invoice dated July 23, 1957, shows that broker- 
age of $275.24 and storage charges of $687.95 were deducted 
from this price. One tin of the 2500 involved herein was lost 
in storage. 

10. An informal complaint was filed on May 23, 1957, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The first issue presented for decision in this proceeding is 
this: Did complainant sell to respondent Winship Frozen Foods, 
Inc. (hereafter called Winship) 2500 30-pound tins of 4 x 1 
sliced Shasta Lassen strawberries, Grade B, Score 85-90 points, 
at a price of 1614¢ per pound, f.o.b. California, plus a charge of 
1% per month or fraction thereof to cover storage and interest? 
It is complainant’s position that a contract embodying these 
terms was negotiated between it and Winship on October 31, 
1956, by complainant’s agent, Food Associates, Inc., of Seattle, 
Washington (hereafter called Food Associates), acting in con- 
junction with an associate broker, Forest-Grinnell Co. of Min- 
neapolis, Minnesota (hereafter called Forest). Forest, also a 
respondent in this proceeding, is in accord with complainant on 
this issue, but respondent Winship denies that it ever agreed 
to buy 2500 tins of Grade B strawberries from complainant. 

In support of its allegation that a contract of sale for 2500 
30-pound tins of Grade B frozen strawberries existed between 
Winship and itself, complainant introduced the oral testimony of 
a partner of complainant firm, Kenneth R. Hartman, who testi- 
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fied—in substance—that complainant agreed to sell to Winship, 
through Food Associates, 2500 30-pound tins of 4 x 1, Grade B, 
sliced frozen strawberries, Score 85-90 points, of the Shasta 
Lassen variety. The Department’s report of investigation con- 
tains two letters dated October 26, 1956, addressed to Forest and 
signed by Food Associates’ Frank Dotson. One letter says, in 
part: 
“. . we have these 2500 tins to offer Winship for Hart- 
man Ranch on exactly the same basis mentioned in my 
previous letter at 1614 FOB Atascadero, California.” 
A copy of a telegarm, dated October 31, 1956, addressed to Food 
Associates and signed by Forest, states, in part: 
“Please confirm Twenty Five Hundred Thirty Pound 
Hartman 1614 cents your letters 26 October Win- 
ship...” 
On November 1, 1956, Food Associates sent the following wire 
to Forest: 


“Hartman confirms Winship strawberries per your 
wire.” 
The other letter of October 26, which is referred to in Forest’s 
wire of October 31, stated in pertinent part: 


“Reference institutional strawberries for Winship... 
Central California has two plants... They... will take 
a contract on 2000 tins, Grade B or better for delivery 
as wanted to February 28, with no storage for buyers 
account until December 1st at which time a charge be- 
gins of 1% per month or fraction thereof to cover storage 
and interest.” 


In addition to the testimony of complainant’s witness and the 
letters and telegram set forth earlier, a broker’s memorandum of 
sale is included in the record. This memorandum, dated October 
31, 1956, identifies the seller as complainant and the buyer as 
Winship and notes the sale of 2,500 30-pound tins of 4 x 1 sliced 
Shasta Lassen strawberries, Grade B, Score 85-90 points, at 
1614¢ per pound, FOB San Jose, California. The memorandum, 
which Winship admits having received and having made no ob- 
jection to, further provides: “No storage for buyer’s account 
until December 1st at which time a charge begins of 1% per 
month or fraction thereof to cover storage and interest.” The 
memorandum was issued by Food Associates. 

As still further proof of the contract between itself and Win- 
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ship, complainant introduces in evidence its invoice dated January 
28, 1957, addressed to Winship, in terms as follows: 


Quantity Size Commodity Weight Price Amount 


300 tins 30# Frozen Sliced Straw- 9000 165 1485.00 
berries 4 x 1 Grade 
Choice Score 85-90 
points 
1% per month for 29.70 
Storage and Interest 
from Dec. 1, 1956 


1514.70 


Complainant testified that it shipped to Winship the berries rep- 
resented by the invoice; that the berries were accepted by Win- 
ship and the invoice price paid to complainant; and that the 300 
tins were part of the 2,500-tin shipment contemplated under the 
alleged contract of October 31, 1956. 

Winship admits receiving, accepting and paying for the 300 
tins for which it was billed on January 28, 1957. It denies, how- 
ever, that these were a part of any contract for 2,500 tins of 
Grade B berries, as alleged by complainant, and explains the 
transaction in this fashion: that it entered into a contract with 
complainant during July 1956 for the purchase of 2,500 30-pound 
tins of 4 x 1, Grade A strawberries, plus 700 cans of a different 
size, Grade A, sliced Shasta strawberries; that no part of this 
contract was ever performed by complainant; that respondent 
is engaged in the business of furnishing fruits and berries to 
certain retail outlets which require Grade A strawberries; that 
this fact was known to Forest as well as to complainant’s agent, 
Dotson; that complainant, being unable to fulfill the order for 
Grade A berries, reported to Winship that it could furnish high- 
quality Grade B strawberries which might be satisfactory; and 
that Winship, relying upon these representations, agreed to pur- 
chase a sample lot which was delivered in January 1957. 

A review of the record fails to sustain either the allegations 
of Winship with respect to the alleged contract for 2,500 tins of 
Grade A berries or its explanation of the transaction involving 
the 300 tins. The evidence, including the oral testimony of T. E. 
Winship, president of respondent firm, clearly proves that com- 
plainant and Winship did negotiate for Grade A berries in July 
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1956, but it appears that no contract came into being due largely 
to the failure of the parties to agree on a price clause in the con- 
tract. It was this factor that primarily accounted for the lack 
of agreement between the parties rather than the inability of 
complainant to obtain and furnish to Winship Grade A straw- 
berries. With respect to Winship’s testimony that the 300 tins 
of berries were bought as a sample, there is no evidence in the 
record whatsoever to support and corroborate this position. It 
is, therefore, concluded that the weight of the evidence supports 
a conclusion that Winship agreed to buy 2,500 30-pound tins of 
frozen strawberries, Grade B, Score 85-90 points, with storage 
at 1% from December 1, 1956, for the buyer’s account, and that 
the 300 tins of berries received, accepted, and paid for by re- 
spondent were a part of the 2,500 tins covered in this contract, 
as alleged by complainant. 


With respect to performance under the foregoing contract, 
the evidence indicates that in March 1957 Winship ordered 500 
additional tins of berries from complainant; that these berries 
came from the same lot as the 300 previously accepted by Win- 
ship; that the berries were delivered to Winship, who distributed 
them to its Dairy Queen outlets; that the representatives of the 
Dairy Queens immediately protested the quality of the berries; 
that the berries were then gathered up from the Dairy Queens 
by Winship and placed in cold storage under complainant’s name 
by Forest, without prior notice to complainant; that Winship was 
invoiced for these berries by complainant but that Winship never 
paid the invoice price; and that complainant finally turned the 
berries over to Food Associates and received credit from Food 
Associates in the sum of $2,475, which was the amount of com- 
plainant’s invoice of March 9, 1957, rendered to Winship. De- 
fending its actions in regard to the 500 tins, Winship contends 
that it was justified in returning these berries to.complainant’s 
control and refusing to pay the invoice price thereon because the 
berries were bought from complainant with the clear understand- 
ing that they were to be used in supplying the Dairy Queen outlets; 
that their quality must satisfy these customers; that the berries 
supplied by complainant had failed to do so; and that this, in 
effect, constituted a breach of a warranty that the berries would 
be suitable for a particular purpose. The testimony of respond- 
ent Forest supports that of Winship to the extent that Forest, 
testifying through Louis Grinnell, a partner in respondent firm 
of Forest-Grinnell Co., stated that complainant’s agent, Dotson, 
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of Food Associates, was aware that these berries were intended 
for the Dairy Queens and was aware of the quality of berry 
required. 

Respondent Winship’s claim that complainant warranted that 
the berries were suitable for a particular purpose is challenged 
by complainant, who points out that, aside from the oral testimony 
of respondents, there is no documentary evidence to support such 
an allegation. Complainant points with particularity to the 
memorandum of sale of October 31, 1956, and calls attention to 
the fact that this is an important provision which would ordinari- 
ly appear on a memorandum of sale but is absent from this one. 
Complainant again brings to our attention the fact that Winship 
received a copy of this memorandum but made no objection to 
the terms thereof. 

It is not clear whether Winship, in rejecting the strawberries 
for breach of warranty on complainant’s part, is alleging the 
existence of an express or of an implied warranty of suitability 
for a particular purpose. If Winship is alleging an express 
warranty, then, as the moving party, the burden rests upon it to 
prove its allegation by a preponderance of the evidence. De 
Marco Company, Inc. v. Louis Gubel, 10 A.D. 24; H.C.R. Cor- 
poration v. Sacks Bros., 16 A.D. 761. 

The only documentary evidence Winship appears able to muster 
in support of an express warranty for a particular purpose, 
however, is the language quoted, in part, from one of the two 
letters of October 26, 1956, written by Dotson to Forest: 


“Am sure Winship would be satisfied with the quality 
of this lot so perhaps the thing to do is to forget the 
Central California lot and offer these instead.” 

This is an ambiguous statement at best and, to us, represents 
little, if any, proof of an express warranty. It is, therefore, 
concluded that respondent Winship has failed to prove that com- 
plainant expressly warranted that the berries herein would be fit 
for a particular purpose. 

Having decided that complainant made no express warranty 
of fitness for a particular use in regard to the berries, we next 
consider whether there arose an implied warranty to this effect. 
From the evidence presented it appears that complainant’s agent, 
Dotson, at the time negotiations were being conducted with re- 
spondents, knew that the berries in question were being bought 
by Winship for resale and were to go principally to the Dairy 
Queens. It further appears that Dotson was familiar with the 
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use to which they were put by the Dairy Queens. Since it is 
elementary that the knowledge of an agent is considered knowl- 
edge by the principal, and since Dotson was undeniably acting on 
behalf of complainant throughout these transactions, the question 
then arises: Did the knowledge of Dotson concerning the partic- 
ular use contemplated by Winship with respect to these berries 
raise an implied warranty in favor of Winship? 

A similar question was considered in Michael-Swanson-Brady 
of Moorhead, Inc. v. Backer’s Potato Chip Co., 17 A.D. 651. It 
was there concluded that no implied warranty of fitness for a 
particular purpose arises in a sale of merchandise except where 
the seller undertakes to supply an article for a particular pur- 
pose, knowing that the buyer trusts the seller’s judgment that 
the article is suitable for that purpose. Winship appears to have 
placed no such reliance in complainant’s judgment in buying the 
strawberries in controversy. To the contrary, Winship appears 
to have been experienced in the trade, to have known what its 
particular customers required, and to have known the quality of 
the berries purchased from complainant as revealed by the Federal 
inspection. It is, therefore, concluded that Winship exercised 
its independent judgment with respect to the suitability of the 
berries for the particular use contemplated and, therefore, no 
implied warranty arose in its favor in connection with the pur- 
chase from complainant. 

Having accepted 300 tins of the 2500-tin lot specified in the 
contract, Winship is deemed to have accepted the entire lot, 
Bateman Frozen Foods Company v. Magic City Distributors, Inc., 
17 A.D. 565, and is liable to complainant for the purchase price 
of the entire lot, less any damages resulting from breach of con- 
tract on the part of complainant. Michael-Swanson-Brady of 
Moorhead, Inc. v. Backer’s Potato Chip Co., supra. Winship has 
failed to prove any breach of contract on the part of complainant 
and is, therefore, liable for the total invoice price of $12,370.05 
for the 2499 tins of berries involved herein, less payment already 
made to complainant for 300 tins, less credit allowed for the 
amount received on resale and/or disposal of the remaining 2199 
tins involved herein. 

There is no dispute with respect to payment by Winship to 
complainant of the invoice price for the first 300 tins shipped to 
it in the amount of $1,485. It is likewise undisputed that an 
additional 500 tins were turned over by complainant to Food 
Associates, who gave complainant credit for these berries in the 
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amount of $2,475, the amount of the invoice. Of the remaining 
1700 tins covered by the contract, one was lost in storage and 
1699 were resold by complainant to Thrifty Drug Co., of Los 
Angeles, California, for a total net of $5,917.76. The record 
indicates that complainant attempted to reach some sort of com- 
promise settlement with respondent in regard to the 1699 tins of 
berries, and that such efforts at reconciliation of the parties’ 
differences extended through May 1957. The resale by com- 
plainant to Thrifty Drug Co. was thereafter made in July 1957 
at 1314 cents per pound. This was less than two months after 
compromise efforts between the parties failed. The evidence 
indicates that the price obtained on resale in July was half a cent 
per pound higher than the market price in general offered for 
this variety of frozen strawberries in May. It is, therefore, con- 
cluded that complainant used reasonable care and judgment in 
disposing of the berries. Turner Packing Co. v. Flavor Fresh 
Foods Co. 8 A.D. 1355. The total amount realized by complainant 
on the 2499 tins of berries amounted to $9,877.76 which is 
$2,492.29 less than the contract price. It is concluded that 
respondent Winship owes complainant a total of $2,492.29 rep- 
resenting damages sustained by complainant due to Winship’s 
failure to take possession of the strawberries in question, after 
accepting same, which constitutes a rejection without reasonable 
cause within the meaning, and is in violation of section 2 of the 
act. United Packing Co. v. Connecticut Celery Co., 16 A.D. 810; 
San Pat Vegetable Co. v. Sid Kyman, 5 A.D. 489. Reparation 
should, therefore, be awarded complainant in the amount of 
$2,492.29, with interest. 

Complainant admitted at the hearing that Forest was its agent 
for purposes of remuneration in connection with this transaction, 
and further agreed that it would be willing to pay brokerage to 
this respondent in the event a binding contract was found to have 
been effected. Since we have found that a valid contract was 
made between complainant and Winship, we conclude that 
brokerage in the amount of $217.80 is due and owing Forest from 
complainant, and that complainant’s failure to pay this sum is 
in violation of section 2 of the act, for which reparation should 
be awarded with interest. 


ORDER 


Within 30 days from the date of this order, the following pay- 
ments shall be made: Respondent Winship Frozen Foods, Inc., 
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shall pay to complainant, as reparation, $2,492.29, with interest 
thereon at the rate of 5 percent per annum from April 1, 1957, 
until paid, and complainant shall pay to respondent Forest-Grin- 
nell Co., as reparation, $217.80, with interest thereon at the rate 
of 5 percent per annum from November 1, 1956, until paid. 

The complaint as to respondent Forest-Grinnell Co. is dismissed. 

The facts and circumstances shall be published, and copies 
hereof shall be served upon the parties. 


(No. 6133) 


MARTIN PRODUCE COMPANY, INC. v. PAUL E. MARY. PACA Docket 
No. 7705. Decided September 11, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C.a et seq.). 
An informal complaint was filed March 16, 1959. The formal 
complaint was filed June 1, 1959. Complainant seeks an award 
of reparation in the amount of $1,088, which is alleged to be 
the balance of the purchase price of a truckload of onions sold by 
complainant to respondent on or about November 29, 1958. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on June 24, 1959. On the same date a copy of the 
report of investigation was served upon complainant. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice (7 CFR 47.8(c)), failure to file 
an answer would constitute a waiver of oral hearing and an 
admission of the facts alleged in the complaint. Notwithstanding 
such notice, respondent has not filed an answer. The issuance of 
an order is, therefore, authorized without further procedure. 
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FINDINGS OF FACT 


1. Complainant Martin Produce Company, Inc., is a corpora- 
tion whose address is 617 6th Street, Greeley, Colorado. 

2. Respondent is an individual, Paul E. Mary, whose address 
is 207 Poydras Street, New Orleans, Louisiana. At the time of 
the transaction involved herein, respondent was licensed under 
the act. 

3. On or about November 29, 1958, in the course of interstate 
commerce, complainant sold to respondent a truckload of onions 
for a purchase price of $1,428, delivered New Orleans, Louisiana. 

4. On or about November 29, 1958, complainant shipped from 
Greeley, Colorado to respondent at New Orleans, Louisiana, 
onions meeting the specifications of the contract. Respondent 
accepted the onions. 

5. The purchase price of the truckload of onions is $1,428. 
At the request of complainant, respondent paid the trucker the 
freight charges in the amount of $340. Complainant credited 
the respondent’s account in this amount, leaving a balance due 
of $1,088. 

6. The informal complaint was filed on March 16, 1959, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice. 

Respondent’s failure to pay to complainant the balance of the 
purchase price of the truckload of onions is in violation of sec- 
tion 2 of the act. Complainant should be awarded reparation in 
the amount of $1,088, with interest. 


, 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,088, with interest thereon 
at the rate of 5 percent per annum from January 1, 1959, until 


paid. 
The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 











1068 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 18 A.D. 1068 


(No. 6134) 


McCREADY COMMISSION Co. v. CORLEY COMPANY. PACA Docket 
No. 7723. Decided September 11, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on March 25, 1959. The formal 
complaint was filed on July 10, 1959. Complainant seeks an 
award of reparation in the amount of $350.48, which is alleged 
to be the balance of the purchase price of 100 boxes of tomatoes 
sold by complainant to respondent on or about June 30, 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on July 15, 1959. On the 
same date a copy of the formal complaint and a copy of the report 
of investigation were served upon respondent. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice (7 CFR 47.8(c)), failure to file 
an answer would constitute an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has 
not filed an answer. The issuance of an order is, therefore, 
authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, Charles F. Gillespie, doing 
business as McCready Commission Co., whose address is 8 East 
Camden Street, Baltimore, Maryland. 

2. Respondent is an individual, John Stevens Corley, doing 
business as Corley Company, whose address is 1245 V Street, 
S. E., Washington, D. C. At the time of the transaction involved 
herein, respondent was licensed under the act. 

3. On or about June 30, 1958, in the course of interstate com- 
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merce, complainant sold to respondent 100 boxes of tomatoes for 
a purchase price of $500, f.o.b. Baltimore, Maryland. 

4. On or about June 30, 1958, complainant shipped from Bal- 
timore, Maryland, to respondent at Washington, D. C., tomatoes 
meeting the specifications of the contract. Respondent accepted 
the tomatoes. 

5. The purchase price of the 100 boxes of tomatoes is $500. 
Complainant has credited respondent’s account in the amount of 
$149.52, thereby leaving a balance due and owing of $350.48. 

6. The informal complaint was filed March 25, 1959, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice. 

Respondent’s failure to pay to complainant the balance of the 
purchase price of the 100 boxes of tomatoes is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $350.48, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $350.48, with interest thereon 
at the rate of 5 percent per annum from August 1, 1958, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6135) 


SENTRY PRODUCE Co. v. R & R PropucE. PACA Docket No. 7724. 
Decided September 11, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed July 8, 1959. Complainant seeks 
an award of reparation in the amount of $1,917.21, which is 
alleged to be the balance of the total purchase price of three 
truckloads of vegetables sold by complainant to respondent during 
January 1959. 


A copy of the formal complaint and a copy of the report of in- 
vestigation prepared by the Department were served upon re- 
spondent on July 18, 1959. On July 20, 1959, a copy of the 
report of investigation was served upon complainant. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice (7 CFR 47.8(c)), failure to file 
an answer would constitute a waiver of oral hearing and an 
admission of the facts alleged in the complaint. Notwithstanding 
such notice, respondent has not filed an answer. The issuance of 
an order is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Forrest Adair 
Willingham, Jr., and Tom Anton Jennaro, doing business as 
Sentry Produce Co., whose address is Post Office Box 1055, 
Pompano Beach, Florida. 

2. Respondent is an individual, Anthony A. Russo, doing 
business as R & R Produce, whose address is 110 Ash Street, 
Syracuse, New York. At the time of the transactions involved 
herein, respondent was licensed under the act. ; 

3. During January 1959, in the course of interstate com- 
merce, complainant sold to respondent three truckloads of vegeta- 
bles for a total purchase price of $2,602.25. 


4. On each of the dates of sale, January 10, 16, and 30, 1959, 
complainant shipped by truck from Pompano Beach, Florida, 
to respondent at Syracuse, New York, vegetables meeting the 
specifications of the respective contracts. Respondent accepted 
the three loads of vegetables. 


5. The total purchase price of the three truckloads of vegeta- 
bles is $2,602.25. Respondent has paid complainant $685.04 on 
account, leaving a balance due and owing of $1,917.21. 


Sg 
~ - 


vs ( WM Be 


PS Ol Pll 


- 


waa ( 


ag 
SS —<$—<— er SY - ~— 


ARMAND & SONS v. H. SACKS & SONS 1071 
Cite as 18 A.D. 1071 


6. The formal complaint was filed July 8, 1959, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice. 

Respondent’s failure to pay to complainant the balance of the 
total purchase price of the three truckloads of vegetables is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $1,917.21, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,917.21, with interest thereon 
at the rate of 5 percent per annum from March 1, 1959, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6136) 


ARMAND & SONS v. H. SAcKsS & Sons. PACA Docket No. 7011. 
Decided September 14, 1959. 


Sole Agent—Brokerage—Damages 


Respondent’s sales through another broker amounted to a breach of the 
parties’ sole agency contract. Complainant is entitled to damages rep- 
resenting its brokerage on the potatoes which respondent sold through 
another broker. 


Bernstein, Weiss, Hammer ‘& Porter, of New York, New York, for com- 
plainant. Mr. Gordon M. Lipetz, of Riverhead, New York, for respondent. 
Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed December 19, 1956. The formal 
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complaint was filed March 19, 1957. It is alleged that in violation 
of an exclusive agency arrangement entered into with complain- 
ant, respondent sold 20,845 bags of potatoes, through another 
broker, to buyers at Havana, Cuba, during October 1956. In 
this proceeding, complainant seeks to recover a brokerage fee of 
10 cents per bag on the 20,845 bags so sold, or $2,084.50. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on April 3, 1957. On the 
following day, a copy of the formal complaint and a copy of the 
report of investigation were served upon respondent. Respond- 
ent filed an answer to the formal complaint on April 23, 1957. 
Complainant and respondent were served with copies of the 
Department’s supplemental report of investigation on May 2 and 
May 3, 1957, respectively. 


In respondent’s answer it is admitted that respondent sold and 
shipped 18,445 bags of potatoes to Havana, Cuba, through Fer- 
nando Rodriguez, as broker, between October 5 and October 26, 
1956. Respondent denies any brokerage being due complainant 
on the sale of these potatoes on the ground that complainant was 
not acting as respondent’s broker at the time said potatoes were 
sold. By way of affirmative defense, respondent alleges that 
complainant’s claimed “sole agency” was obtained by fraud and 
that prior to October 9, 1956, such agency was revoked by res- 
pondent. It is also alleged that the Secretary is without jurisdic- 
tion in this proceeding because of complainant’s failure to file a 
bond as required by the act. Respondent requested an oral 
hearing. 


On July 19, 1957, complainant’s attorney filed an affidavit of two 
Cuban attorneys stating that the courts of Cuba do not require a 
citizen of the United States to furnish a bond as a prerequisite to 
filing suit in such courts. Under date of July 25, 1957, both 
parties were informed by the presiding officer that on the basis 
of this affidavit the filing of a bond by complainant under the act 
was waived (7 CFR 47.6(b) ). 


An oral hearing was held at New York, New York, on April 
17, 1959, at which both sides were represented by counsel. Com- 
plainant partner, Arturo Armand, Sr., and respondent partner, 
Julius Sacks, were the only witnesses to appear and testify at 
the hearing. Seven depositions were received in evidence, two 
for complainant and five for respondent. Briefs were filed by 
both parties. 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of Arturo Armand, 
Sr., Arturo Armand, Jr., and Raul Armand, doing business as 
Armand & Sons, whose address is Post Office Box 388, Havana, 
Cuba. 

2. Respondent is a partnership composed of Julius Sacks, 
Joseph Sacks and Abraham Sacks, doing business as H. Sacks & 
Sons, whose address is Main Street, East Quoque, Long Island, 
New York. At the time of the transactions involved in this 
proceeding, respondent was licensed under the act. 

8. Prior to November 21, 1955, in the course of foreign com- 
merce, complainant and respondent entered into an agreement 
whereby complainant was to act as respondent’s agent and 
broker in connection with the sale of respondent’s potato ship- 
ments to Havana, Cuba, respondent to pay complainant a broker- 
age fee of 10 cents per bag on all such sales made by complainant. 

4. Under date of November 23, 1955, and pursuant to the 
request of complainant in a letter dated November 21, 1955, 
respondent addressed the following letter of authorization to 
complainant: 


“Reference your letter of November 21, 1955, you are 
hereby authorized to represent us as our sole agent for 
all of our shipments to Havana, Cuba.” 


5. On February 13, 1956, complainant’s letter of exclusive 
agency to respondent was approved by the Asociacion Nacional 
De Comisionistas Del Commercio Exterior, an official agency of 
the Ministry of Commerce of the Cuban government. 

6. The exporting season for shipment of potatoes from Long 
Island, New York, to Havana, Cuba, generally runs from the 
early part of August to the end of October. 

7. On or about September 10, 1956, complainant sold 400 
bags of respondent’s potatoes to Felix Gonzalez, Havana, Cuba, 
at a price of 5 cents per bag less than the current market price. 
This was the only sale of respondent’s potatoes made by com- 
plainant during the 1956 potato export season. 

8. During the 1956 export season, complainant offered re- 
spondent’s potatoes for sale on each market day at Havana, Cuba, 
as well as the potatoes of the Long Island Produce & Fertilizer 
Co., Inc. 

9. During the 1956 export season, respondent knew that com- 
plainant was also acting as broker in selling potatoes of the 
Long Island Produce & Fertilizer Co., Inc. 
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10. In letters dated September 17, 19 and 21, and October 2, 
1956, complainant advised respondent, among other matters, that 
respondent’s potatoes could not be sold in Havana unless respond- 
ent quoted prices lower than its Long Island competitors, Long 
Island Produce & Fertilizer Co., Inc., and I. M. Young & Co. 

11. During the period beginning October 5, 1956, and ending 
October 26, 1956, respondent shipped to Havana, Cuba, and sold 
18,445 bags of potatoes through the agency of Fernando Rod- 
riguez, a Cuban broker, who, in making such sales, extended long 
term credit to his buyers. The sale of these potatoes was un- 
known to complainant and such sale through the broker, Fernando 
Rodriguez, was neither consented to nor authorized by com- 
plainant. 

12. In the sale of Long Island potatoes at Havana, Cuba, the 
usual and normal terms of sale call for payment within one week 
after arrival and delivery of the potatoes to the buyer. 

13. During the 1956 export season, Cuban buyers preferred 
the potatoes of the Long Island Produce & Fertilizer Co., Inc., to 
those of respondent when there was no difference in the selling 
price or credit terms offered by these shippers. 

14. Complainant’s authority to act as sole agent in the sale 
of all respondent’s potato shipments to Havana, Cuba, was never 
cancelled or revoked, either orally or in writing, by respondent. 

15. Under dates of November 6 and 13, 1956, complainant 
requested payment of brokerage from respondent on the sales 
made of respondent’s potatoes in the Havana market during the 
month of October 1956, by the broker, Fernando Rodriguez. 

16. There is now due and owing to complainant from re- 
spondent the sum of $1,844.50, representing the brokerage of 
10 cents per bag due complainant on the sale of 18,445 bags of 
respondent’s potatoes made by the broker, Fernando Rodriguez. 

17. The formal complaint was filed on March 19, 1957, which 
was within 9 months after the causes of action. accrued. 


CONCLUSIONS 


Respondent admits sending the letter of November 23, 1955, 
authorizing complainant to act as respondent’s sole agent in the 
sale of respondent’s potatoes in Cuba. Respondent also admits 
that between October 5 and October 26, 1956, it sold 18,445 bags 
of potatoes at current market prices in Cuba through Fernando 
Rodriguez, as broker. It is on the sale of these potatoes that 
complainant seeks to recover brokerage of 10 cents per bag based 
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upon a breach of the exclusive agency arrangement entered into 
by the parties. 


Respondent contends that complainant obtained the letter of 
authorization dated November 23, 1955, for the fraudulent pur- 
pose of preventing respondent from selling potatoes through any 
other broker in Havana; that complainant deliberately failed to 
sell respondent’s potatoes but sold instead the potatoes of re- 
spondent’s Long Island competitors; and that prior to October 
9, 1956, respondent notified complainant that its sole agency was 
revoked. 


It is complainant’s position that the letter of November 23, 
1955, was obtained from respondent at the request of the Cuban 
Brokers Association, of which complainant was a member; that 
respondent was at all times aware of the fact that complainant 
also represented another Long Island shipper; that complainant 
did its utmost without success to sell respondent’s potatoes; and 
that at no time, either orally or in writing, did respondent revoke 
the sole agency agreement. 


The record shows that respondent did not revoke its exclusive 
agency contract with complainant either orally or in writing. 
Under Cuban law, a foreign firm selling its products in Cuba 
through a Cuban agent cannot revoke, cancel or withdraw the 
agency without notice to the agent or without the filing of reasons 
therefor with the proper authorities. It thus appears that under 
the exclusive sales agency agreement between the parties, com- 
plainant is entitled to recover damages from respondent provided 
such recovery is predicated on the faithful discharge of its duties 
and responsibilities as an agent. Such duties and responsibilities, 
as they affect or concern the subject matter of the agency, call 
for the agent to act with complete good faith and loyalty to further 
his principal’s interest and to make known to his principal all 
material facts which concern the transaction and subject matter 
of the agency. Irving J. Okun v. M.S. Toledo Co., 8 A. D. 261; 
Anonymous, 14 A. D. 300. 

According to complainant’s Arturo Armand, Sr., as far back 
as 1920 complainant sold respondent’s potatoes for 5 or 10 cents 
less than the prices quoted by such well known Long Island 
shippers as Long Island Produce Fertilizer Co., Inc., and I. M. 
Young & Co. Armand further testified that originally complain- 
ant handled respondent’s potatoes through J. M. McCauley & 
Son of Brooklyn, New York, and that in 1954 when complainant 
negotiated an exclusive agency ararngement with respondent 
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covering the sale of respondent’s potato shipments to Cuba, re- 
spondent was informed that complainant was also selling the 
potatoes of Long Island Produce & Fertilizer Co., Inc. This 
witness also testified that the 1954 agency agreement was reached 
with respondent because complainant wanted another Long Island 
shipper who would sell at prices lower than the Long Island 
Produce & Fertilizer Co., Inc., which company exported a very 
high quality of potatoes. 

Respondent’s Julius Sacks testified in substance as follows: 
While the parties commenced doing business in 1954, no arrange- 
ment was made at that time for complainant to act as respond- 
ent’s exclusive broker. During the 1954 and 1955 exporting 
seasons, respectively, complainant sold 3,300 and 11,547 bags of 
respondent’s potatoes at current market prices. In the 1956 
season, complainant made only one sale of respondent’s potatoes, 
viz., 400 bags in September 1956. In late September 1956, re- 
spondent informed complainant that unless sales were made 
respondent would have to revoke complainant’s sole agency. In 
the period October 5 through October 25, 1956, respondent sold 
18,445 bags of potatoes through another broker at current market 
prices. 

In support of complainant’s contention that respondent’s pota- 
toes could not command the prices obtained by other Long Island 
shippers, we have the statements of two of the largest potato 
importers in Cuba that because of better quality and pack they 
were willing to pay a better price for the potatos of Long Island 
Produce & Fertilizer Co., Inc. Respondent’s deposition witness, 
Antonio Diez, testified that “his company bought very few of 
respondent’s potatoes because of the better standards and clas- 
sification of the potatoes shipped by the Long Island Produce & 
Fertilizer Co., Inc., which were always uniform, well graded and 
classified and their shipments were practically a seal of guarantee 
for quality”. It also appears that in the one sale complainant 
made of respondent’s potatoes in the 1956 season, 400 bags on 
September 10, 1956, respondent quoted a price of 5 cents per bag 
lower than respondent’s competitors. Finally, the four letters 
which respondent received from complainant dated September 
17, 19 and 21, and October 2, 1956, contained advice that respond- 
ent’s potatoes could not be sold at Havana unless respondent 
quoted prices lower than Long Island Produce & Fertilizer Co., 
and I. M. Young & Co. As an example of the information 
furnished respondent on prices, we quote from complainant’s 
letter of September 19, 1956: 
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“...as explained to you, Mr. Sacks, these people do not 
care to buy from you if your price equals to the LIP or 
Young, because they have the idea ‘good or wrong’ that 
these shippers make a better grading of their potatoes 
than you do, consequently, it is necessary that you quote 
a little lower price than those dealers, same as you have 
done in the past when you sold through old man Mc- 
Cauley your price was always at least a dime lower 
than the LIP, and the buyers here were accustomed to 
buying your potatoes lower than the LIP’s”. 


As evidence of the fact that respondent’s potatoes sold at 
current market prices during the 1956 export season, and that 
complainant deliberately failed and neglected to sell respondent’s 
potatoes, selling instead the potatoes of the Long Island Produce 
& Fertilizer Co., Inc., respondent relies upon the sales made of 
18,445 bags of its potatoes by the broker, Fernando Rodriguez, 
in the period October 5 through October 26, 1956. Complainant, 
while not disputing that Rodriguez sold these potatoes at current 
market prices, claims that such sales were made only because of 
the unusual credit terms offered by Rodriguez. 


The evidence is conflicting as to whether in selling the 18,445 
bags of respondent’s potatoes the broker, Rodriguez, extended 
credit to the buyers beyond the usual and normal period which 
appears to call for payment within one week after arrival and 
delivery of the potatoes at Havana. Antonio Diez, who pur- 
chased about 3,000 bags of respondent’s potatoes through Rod- 
riguez in October 1956, testified in deposition form that the 
terms of credit on this purchase were the same as on any pur- 
chases made through complainant. Jacinto Gonzalez, a Cuban 
potato dealer, testified by deposition that the credit terms of 
Rodriguez were the same as those offered by other brokers. An- 
other Cuban potato dealer, Miguel Recarey, testified that Rod- 
riguez always gave his company several weeks in which to make 
payment. Complainant’s Arturo Armand, Sr., testified that 
Rodriguez guaranteed ‘his buyers long terms for payment. 


There is little doubt, however, that complainant regularly of- 
fered respondent’s potatoes for sale during the 1956 export season. 
The testimony of complainant’s Arturo Armand, Sr., that daily 
he offered the potatoes of respondent as well as those of the Long 
Island Produce & Fertilizer Co., Inc., is corroborated in the 
deposition testimony of respondent witness, Antonio Diez. It 
seems to us that the reason for complainant’s inability to sell 
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respondent’s potatoes must be attributed to the fact that, with no 
difference in the market price of either shipper, Cuban buyers 
preferred the potatoes of the Long Island & Fertilizer Co., Inc., 
to those of respondent, and it is so concluded. It is also concluded 
that the broker, Rodriguez, was able to sell respondent’s pota- 
toes at current market prices during October 1956, only by 
granting long term credit to his buyers. 

Respondent points out that by also representing Long Island 
Produce & Fertilizer Co., Inc., complainant was in a position, by 
virtue of its sole agency agreement with respondent, to prevent 
respondent from selling any potatoes at Havana by selling only 
the potatoes of Long Island Produce & Fertilizer Co., Inc. We 
find no merit to this contention. That complainant’s representa- 
tion of both concerns was a matter of common knowledge in the 
Cuban market is clearly evidenced by the testimony of respond- 
ent’s deposition witnesses. If the matter was of any interest or 
importance to respondent, it would seem a routine inquiry would 
have provided pertinent information. As a matter of fact, re- 
spondent’s Julius Sacks testified he knew complainant sold for 
Long Island Produce & Fertilizer Co., Inc., during the 1954 and 
1955 seasons. And complainant’s Arturo Armand, Sr., testified 
that in 1954 he advised respondent of his agency connection with 
Long Island Produce & Fertilizer Co., Inc. 

In a brokerage contract such as here involved, there is neces- 
sarily an implicit understanding that if, for any reason, the 
broker is unable to perform the services for which he was en- 
gaged, that is, if he is unable to sell the produce, he must give 
prompt notice to his principal, setting forth the reasons therefor, 
and thereafter be guided by the principal’s instructions. With- 
out instructions from the principal, the broker is not at liberty 
to sell below current market prices. Nor can a broker insist 
upon being paid for services which the principal had to perform 
for himself or through another. On the other hand, if the broker 
has not been negligent in the performance of his duties but at 
all times has acted in good faith to further his principal’s interest 
and has made full disclosure of all material facts, then the 
principal is duty bound to pay the broker when, as here, the 
principal engages the services of another broker to perform the 
same tasks. 

It is our opinion that based upon the more reliable evidence of 
record, complainant is entitled to recover the damages sought. 
This evidence establishes that for many years, up to and including 
the transaction of September 10, 1956, complainant sold respond- 
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ent’s potatoes at prices lower than certain competing Long Island 
shippers such as the Long Island Produce & Fertilizer Co., Inc., 
and I. M. Young & Co., that in September and early October 1956, 
complainant notified respondent continuously of its inability to 
sell respondent’s potatoes unless respondent quoted a price lower 
than these competitors; that in October 1956, the broker, Rod- 
riguez, sold respondent’s potatoes at current market prices only 
by offering long term credit to his buyers; that respondent knew 
complainant was also acting as broker in the 1956 season for the 
Long Island Produce & Fertilizer Co., Inc.; that daily during 
September and October 1956, complainant offered respondent’s 
potatoes for sale at current market prices without success; and 
that complainant’s exclusive agency agreement was never revoked 
or cancelled by respondent. 

We conclude, therefore, that respondent’s sales through an- 
other broker amounted to a breach of the parties’ sole agency 
contract and was in violation of section 2 of the act. Complain- 
ant is entitled to damages calculated on the basis of 10 cents per 
bag covering the 18,445 bags of potatoes which respondent sold 
through another broker. Complainant should be awarded repara- 
tion in the amount of $1,844.50, plus interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,844.50, with interest there- 
on at the rate of 5 percent per annum from November 1, 1956, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6137) 


GEO. W. HAXTON & SON, INC. v. DUTTINE EGG COMPANY. PACA 
Docket No. 7396. Decided September 15, 1959. 


Failure to Sustain Burden of Proof—Dismissal 
Since complainant failed to prove the existence of contracts of sale with 
respondent, the complaint is dismissed. 


Mr. LeRoy W. Gudgeon, of Chicago, Illinois, for complainant. Mr. George 
J. Schafer, of Pittsburgh, Pennsylvania, for respondent. Mr. James V. 
Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 











1080 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 18 A.D. 1079 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on April 21, 1958, and the formal 
complaint was filed on July 9, 1958. Complainant seeks an award 
of reparation in the amount of $2,368.41, which is alleged to be 
the damages sustained by complainant due to respondent’s breach 
of contract in refusing to accept 800 30-pound tins of frozen 
cherries and 400 27-pound tins of black raspberries sold to 
respondent by complainant on July 23, 1957, and August 2, 1957, 
respectively. 

A copy of the report of investigation made by the Department 
was served upon complainant on September 4, 1958. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on the same date. Respondent filed 
an answer on September 18, 1958, denying that respondent had 
contracted to buy either the cherries or the raspberries from 
complainant, as alleged in the complaint. 

An oral hearing was held at Pittsburgh, Pennsylvania, on 
April 3, 1959. Complainant was not present nor represented at 
the hearing but the deposition of its vice president and sales 
manager, Eldoune A. Thornton, was offered and received in 
evidence by the presiding officer. William Louis Duttine, sec- 
retary and treasurer of respondent corporation, appeared and 
testified in its behalf. A brief was filed by complainant. 


FINDINGS OF FACT 


1. Complainant, Geo. W. Haxton & Son, Inc., is a corporation 
whose address is Oakfield, New York. 

2. Respondent, Duttine Egg Company, is a corporation whose 
address is 355 Wyoming Street, Pittsburgh, Pennsylvania. At 
the time of the transactions involved herein, respondent was not 
licensed, but was subject to license, under the act.” 


8. On or about July 23, 1957, complainant and respondent 
communicated by telephone with each other relative to a lot of 
frozen cherries. At a later date, on or about August 2, 1957, 
complainant and respondent communicated by telephone with 
each other relative to a lot of black raspberries. Complainant 
has failed to prove that, in the course of either of these conver- 
sations, a sale was made to respondent with respect to either the 
cherries or the raspberries. 

4. The informal complaint was filed on April 21, 1958, which 
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was within 9 months after the alleged causes of action herein 
accrued. 


CONCLUSIONS 


The only issue presented for decision herein is whether, on 
July 28, 1957, and August 2, 1957, respectively, complainant sold 
to respondent 800 30-pound tins of 5 plus 1, frozen Montmorency 
cherries, Blue Boy brand, at 1334 cents per pound, f.o.b. shipping 
point, plus storage charges at 26 cents per hundred weight per 
month, with such charges to run to the buyer’s account after the 
first month; and 400 27-pound tins of straight pack black rasp- 
berries at 2414¢ per pound, f.o.b. western New York shipping 
point, as alleged by complainant in its complaint. 

Complainant, in support of the allegations set forth in the 
complaint, submitted in evidence the deposition testimony of 
Eldoune A. Thornton, its vice president and sales manager, who 
testified therein as follows: that he, Thornton, talked by telephone 
to Duttine, of respondent firm, on July 23, 1957, regarding a sale 
to respondent of frozen fruits; that a confirmation of sale was 
mailed to respondent on that same day, following the telephone 
conversation and as a result of it; that on August 2, 1957, Thorn- 
ton again telephoned Duttine in regard to a sale to respondent 
of frozen fruits; and that a memorandum of sale was mailed 
to respondent on August 2, pursuant to this telephone conversa- 
tion. Thornton further testified that Duttine was to give shipping 
instructions relative to the two transactions; that such instruc- 
tions were never received by complainant, despite repeated re- 
quests for same; that Duttine never denied the purchase of the 
cherries and raspberries in the course of communicating with 
complainant; that the respective confirmations of sale mailed by 
complainant to respondent on July 23 and August 2 were never 
returned to complainant nor was their receipt by respondent ever 
denied; and that upon respondent’s finally refusing to give ship- 
ping instructions to complainant with respect to the shipments, 
complainant notified respondent that it was selling the cherries 
and raspberries for respondent’s account, and did so. 

In addition to the deposition of Thornton, complainant offered 
in evidence the complaint and the exhibits attached thereto, but 
respondent objected to the admission of these documents as 
evidence at the oral hearing and the presiding officer correctly 
sustained this objection. 

Respondent, in its answer to the complaint, denied that any 
contracts were made with complainant on July 23 and August 
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2, 1957, as alleged in the complaint. William Louis Duttine, 
respondent’s secretary and treasurer, appeared at the oral hear- 
ing on behalf of respondent and testified in substance as follows: 
That on the dates in question, July 23 and August 2, 1957, he 
talked by telephone with Thornton in regard to sales of fruit; 
that he made no purchase from complainant on either occasion, 
but invited Thornton to visit him (Duttine) at his office to discuss 
the matter, which Thornton failed to do; and that he did not 
remember receiving a memorandum of sale regarding either of 
these alleged sales. 

Complainant, as the party alleging the existence of the con- 
tracts of sale with respondent, has the burden of proving such 
contracts by a preponderance of the evidence. Based on the 
evidence of record, it is concluded that complainant has failed to 
sustain this burden. The complaint should, therefore, be dis- 
missed. 


ORDER 


The complaint is dismissed. 
The facts and circumstances herein shall be published and 
copies of this order shall be served upon the parties. 


(No. 6138) 


ANDERSON PACKING COMPANY v. JAMES HISATOMI. PACA Docket 
No. 7722. Decided September 16, 1959. 


Failure to Pay—Default 
Respondent’s failure to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint. 
Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed February 16, 1959. The formal 
complaint was filed June 5, 1959. Complainant seeks an award 
of reparation in the amount of $550, which is alleged to be the 
purchase price of 200 cartons of Navel oranges sold by complain- 
ant to respondent on or about November 28, 1958. 
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A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant August 3, 1959. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent August 10, 1959. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice (7 CFR 47.8(c)), failure 
to file an answer would constitute a waiver of oral hearing and 
an admission of the facts alleged in the complaint. Notwith- 
standing such notice, respondent has not filed an answer. The 
issuance of an order is, therefore, authorized without further 
procedure. 


FINDINGS OF FACT 


1. Complainant, Anderson Packing Company, is a corpora- 
tion whose address is Post Office Box 1267, Lindsay, California. 

2. Respondent is an individual, James Hisatomi, doing busi- 
ness as Pacific Interstate Sales, whose address is 746 South Central 
Avenue, Los Angeles, California. At the time of the transaction 
involved herein, respondent was not licensed under the act but 
was subject to license. 

3. On or about November 28, 1958, in the course of interstate 
commerce, complainant sold to respondent 200 cartons of Navel 
oranges for a purchase price of $550, f.o.b. Los Angeles, Cali- 
fornia. 

4. On or about November 28, 1958, complainant delivered to 
respondent at Los Angeles, California, oranges meeting the 
specifications of the contract. Respondent accepted the oranges 
and transported them to Yakima, Washington. 

5. The purchase price of the truckload of oranges is $550, no 
part of which has been paid by respondent to complainant. 

6. The formal complaint was filed June 5, 1959, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice. 

Respondent’s failure to pay to complainant the purchase price 
of the truckload of oranges is in violation of section 2 of the act. 
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Complainant should be awarded reparation in the amount of 
$550, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, $550, with interest thereon at 
the rate of 5 percent per annum from January 1, 1959, until paid. 

The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 6139) 


VERIL BALDWIN & SONS v. LUBET PRODUCE COMPANY. PACA 
Docket No. 7719. Decided September 16, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed May 25, 1959. Complainant seeks 
an award of reparation in the amount of $538.80, which is al- 
leged to be the balance of the total purchase price of a truckload 
of onions sold by complainant to respondent on November 21, 
1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on July 6, 1959. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on July 7, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice (7 CFR 47.8(c) ), failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
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respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Veril Baldwin, 
Duane Baldwin and Danny Baldwin, doing business as Veril 
Baldwin & Sons, whose address is Stockbridge, Michigan. 

2. Respondent is a partnership composed of Hyman Lubet 
and Paul Lubet, doing business as Lubet Produce Company, 
whose address is 1908-10 Smallman Street, Pittsburgh, Penn- 
sylvania. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 

8. On November 21, 1958, in the course of interstate com- 
merce, complainant sold to respondent 500 50-pound bags and 78 
36-pound cartons of onions for a total purchase price of $1,238.80, 
delivered Pittsburgh, Pennsylvania. 

4. On November 21, 1958, complainant shipped onions meet- 
ing the specifications of the contract by truck from Stockbridge, 
Michigan, to respondent at Pittsburgh, Pennsylvania. Respond- 
ent accepted the onions. 

5. The total purchase price of the onions is $1,238.80. Re- 
spondent has paid complainant $700 on account, leaving a balance 
due and owing of $538.80. 

6. The formal complaint was filed May 25, 1959, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plainant constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules of 
practice. 

Respondent’s failure to pay to complainant the balance of the 
total purchase price of the onions is in violation of section 2 of 
the act. Complainant should be awarded reparation in the amount 
of $538.80, with interest.’ 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $538.80, with interest thereon 
at the rate of 5 percent per annum from December 1, 1958, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 6140) 


L. E. RAND Co., INC. v. WIRT MARCUM’S ProDUCE. PACA Docket 
No. 7711. Decided September 16, 1959. 


Failure to Pay—Default 
Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Mr. Walter S. Sage, of Fort Fairfield, Maine, for complainant. Mr. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


\ 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed March 16, 1959. The formal 
complaint was filed June 1, 1959. Complainant seeks an award 
of reparation in the amount of $425, which is alleged to be the 
damages incurred by complainant as a result of respondent’s 
alleged unjustified rejection of a carload of seed potatoes sold 
by complainant to respondent on or about June 3, 1958, for delivery 
during February 1959. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent July 6, 1959. On the same date a copy of the report 
of investigation was served upon complainant. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice (7 CFR 47.8(c)), failure to file 
an answer would constitute an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further procedure. 


FINDINGS OF FACT 


1. Complainant, L. E. Rand Co., Inc., is a corporation whose 
address is Post Office Box 269, Fort Fairfield, Maine. 

2. Respondent is an individual, Wirt Marcum, doing business 
as Wirt Marcum’s Produce, whose address is Post Office Box 171, 
Delbarton, West Virginia. At the time of the transaction involved 
herein, respondent was licensed under the act. 

3. On or about June 3, 1958, contemplating shipment in in- 
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terstate commerce complainant sold to respondent 500 100-pound 
sacks of Maine certified seed potatoes at $2 per hundredweight, 
f.o.b. Fort Fairfield, Maine, with the potatoes to be shipped the 
last week in February 1959. 

4. On February 22, 1959, complainant wired respondent ask- 
ing for shipping instructions for the potatoes. Respondent 
notified complainant by telegram the next day not to ship the 
potatoes since he could not pay for them. Complainant replied 
that the potatoes would be resold and respondent would be held 
liable for the loss sustained. 

5. On or about February 27, 1959, complainant resold the 
potatoes for net proceeds of $575. This amount is $425 less than 
the contract price of $1,000. 

6. The formal complaint was filed on June 1, 1959, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice. 

Respondent’s refusal to give shipping instructions constituted 
a rejection without reasonable cause in violation of section 2 of 
the act. Complainant exercised reasonable care and judgment in 
reselling the potatoes and sustained a loss of $425. Complainant 
should be awarded reparation in the amount of $425, with in- 
terest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $425, with interest thereon 
at the rate of 5 percent per annum from April 1, 1959, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


— 


(No. 6141) 


SPERRY BROS. v. BUSCHER ProDUCE. PACA Docket No. 7712. 
Decided September 16, 1959. 
Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint, 
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Mr. D. W. McKenna, of Hamilton, Montana, for complainant. Mr. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed March 4, 1959. The formal com- 
plaint was filed June 15, 1959. Complainant seeks an award of 
reparation in the amount of $1,259, which is alleged to be the 
unpaid balance of the total purchase price of four truckloads of 
potatoes sold by complainant to respondent during February, 
March and May 1958. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on July 10, 1959. On the same date a copy of the 
report of investigation was served upon complainant. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice (7 CFR 47.8(c)) failure to file 
an answer would constitute a waiver of oral hearing and an ad- 
mission of the facts alleged in the complaint. Notwithstanding 
such notice, respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Orville Sperry 
and Gene Sperry, doing business as Sperry Bros., whose address 
is Corvallis, Montana. : 

2. Respondent is an individual, John E. Buscher, doing busi- 
ness as Buscher Produce, whose address is Post -Office Box 141, 
Greenacres, Washington. At the time of the: transactions in- 
volved herein, respondent was licensed under the act. 

3. During February, March and May 1958, in the course of 
interstate commerce, complainant sold to respondent a total of 
four truckloads of potatoes for a total purchase price of $3,749, 
f.o.b. Corvallis, Montana. The agreed final date for payment of 
the potatoes was July 15, 1958. 

4. During February, March and May 1958, complainant 
shipped from loading points in the State of Montana to respond- 
ent at Spokane, Washington, potatoes meeting the specifications 
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of the contracts. Respondent accepted the four shipments of 
potatoes. 

5. The total purchase price of the four truckloads of potatoes 
is $3,749. Respondent has paid complainant $2,490, on account, 
leaving a balance due and owing of $1,259. 

6. The informal complaint was filed March 4, 1959, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice. 

Respondent’s failure to pay to complainant the balance of the 
total purchase price of the four truckloads of potatoes is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $1,259, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, $1,259, with interest thereon at 
the rate of 5 percent per annum from August 1, 1958, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6142) 


FRANK S. MERLINO v. DOMINICK PETTINELLA & SONS. PACA 
Docket No. 7501. Decided September 18, 1959. 


Acceptance—Liability 


Respondent failed to prove a breach of the contract on the part of com- 
plainant. It is concluded’ that respondent accepted the shipment and 
is liable to complainant for the contract price. 

Complainant and respondent, pro se. Mr. James A. O’Donnell, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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In the formal complaint filed on October 22, 1958, it is alleged 
that complainant sold to respondent a truckload of onions which 
respondent accepted in compliance with the contract terms, but 
that respondent has failed to pay the agreed purchase price of 
$1,050. Complainant seeks in this proceeding to recover the 
agreed purchase price of the shipment. 

On January 29, 1959, a copy of the formal complaint and a copy 
of the Department’s report of investigation were served upon 
respondent. On February 3, 1959, complainant was served with 
a copy of the report of investigation. Respondent filed an answer 
on February 2, 1959, denying any liability to complainant. Re- 
spondent avers that following complaint made of excessive decay, 
complainant instructed respondent to handle the shipment on a 
consignment basis. Respondent requested an oral hearing. 

An oral hearing was held at Batavia, New York, on April 23, 
1959. Neither party was represented by counsel at the hearing. 
Three witnesses appeared and testified, two for complainant and 
one for respondent. 


FINDINGS OF FACT 


1. Complainant is an individual, Frank S. Merlino, whose ad- 
dress is 119 Peach Street, Hammonton, New Jersey. 

2. Respondent is a partnership composed of Dominick Pet- 
tinella and Theresa F. Pettinella, doing business as Dominick 
Pettinella & Sons, whose address is 28 Swan Street, Batavia, 
New York. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 

3. On or about July 22, 1958, in the course of interstate com- 
merce, complainant sold to respondent 700 50-pound bags of 
onions at an agreed price of $1.50 per.bag, for a total purchase 
price of $1,050, delivered Batavia, New York. The contract be- 
tween the parties was negotiated by complainant and respond- 
ent’s employee, Angelo Pettinella. ; 

4. On July 22, 1958, complainant shipped 700 50-pound bags 
of onions by truck from Cedarville, New Jersey, to respondent at 
Batavia, New York, where they arrived on July 23, 1958. 

5. On July 23, 1958, upon arrival of the truckload of onions 
at Batavia, New York, Angelo Pettinella opened the rear doors 
of the truck, and, after observing considerable decay in the onions 
located in the back tier, he instructed the driver to haul the load 
of onions to Sacheli Produce at Albion, New York, who had pur- 
chased the onions from respondent. 
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6. On July 23, 1958, following inspection and rejection of the 
onions to respondent by Sacheli Produce at Albion, New York, 
Angelo Pettinella instructed the truck driver to return the load 
to respondent’s place of business at Batavia, New York. 

7. On July 24, 1958, a restricted Federal inspection was made 
of the onions at Batavia, New York, and they were certified as 
failing to grade U. S. No. 1 only on account of decay and damage 
by sunscald. The decay was described as averaging approximately 
20%, mostly bacterial soft rot, some gray mold rot. An average 
of 2% damage by sunscald was found. 

8. On or about July 24, 1958, complainant’s delivery receipt 
was returned to the truck driver by Angelo Pettinella who crossed 
off the delivered sales price shown on the receipt and inserted 
thereon above his signature the following statement: “left on 
consignment, to be graded out, labor brokerage to be protected.” 

9. On or about July 25, 1958, in the course of a telephone 
conversation with Angelo Pettinella, complainant objected to 
respondent selling the onions on consignment. 

10. During the period July 31 through August 31, 1958, re- 
spondent resold 403 bags of the onions for net proceeds of $65.76, 
which amount was remitted to and refused by complainant. The 
remaining onions, 297 bags, were discarded by respondent after 
being regraded on two occasions. 

11. The formal complaint was filed on October 22, 1958, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Respondent’s employee, Angelo Pettinella, testified that upon 
arrival of the onions at Batavia, New York, he opened the rear 
doors of the truck and “could see there was quite a lot of decay in 
the back tier’; that he then instructed the driver to deliver the 
load to Sacheli Produce at Albion, New York, which is approxi- 
mately 18 miles from Batavia; and that following rejection by 
Sacheli Produce he ordered return of the truck to respondent’s 
place of business in Batavia. It thus appears that, pursuant to 
the regulations, respondent is deemed to have accepted the ship- 
ment. Under section 46.2(s) of the regulations (7 CFR 46.2(s)), 
“ ‘Acceptance’ includes any action by a purchaser which is in- 
consistent with the rejection of the produce.” 

The action of Angelo Pettinella in ordering the truckload of 
onions delivered from Batavia to Albion and later from Albion 
back to Batavia, prior to giving complainant any notice of his 
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dissatisfaction with the condition of the onions, constituted an 
affirmative act of acceptance binding upon respondent. Having 
accepted the onions, respondent is liable for the agreed purchase 
price of the entire shipment, subject to its right to reduce such 
liability by proving damages resulting from breach of warranty, 
if any, on the part of complainant. Sea Island Vegetables, Inc. 
v. Chabot Bros., Inc., 8 A. D. 323; D. J. Fletcher v. Ozark Packing 
Co., 9 A.D. 349; Charles P. Taft Fruit Co. v. Mac’s Produce, 9 
A. D. 802; Howard P. Dunlap v. Israel Klein Co., 17 A. D. 992. 

Respondent contends that complainant breached the contract by 
failing to deliver onions of U. S. No. 1 grade. Assuming the 
contract called for this grade, then complainant was required to 
deliver at Batavia onions meeting all the requirements of the 
U.S. No. 1 grade as to quality and condition, this being a delivered 
sale (7 CFR 46.24(p)). According to Angelo Pettinella, who 
negotiated the contract for respondent, there was a definite agree- 
ment with complainant for U. S. No. 1 onions at a delivered 
price of $1.50 per bag. Beyond the testimony of this witness, 
respondent has presented no proof that the onions were to be of 
U.S. No. 1 grade. 

Complainant testified that he did not sell respondent U. 8S. No. 
1 onions; that Angelo Pettinella told him he wanted a cheap load 
of small onions because he couldn’t pay more than $1.50 delivered. 
Complainant also stated respondent was aware of the fact “that 
Jersey onions this year were not so good” because of excessive 
rain. The grower of the onions in question, Albert Heppner, 
testified: “. .. but we didn’t sell any U. S. No. 1’s, in fact, last year 
was the wettest year on record in New Jersey, and you know 
with the Japanese [onion], it is impossible as it was last year 
to make a U. S. No. 1 onion, unless you grade them closely and 
when you sell U. S. No. 1 you get 75 [cents] more a bag for U. S. 
No. 1 than ordinary machine onion .. .” In our view, complainant 
has established by a preponderance of the evidence that the con- 
tract did not call for U. S. No. 1 onions, and it is concluded, there- 
fore, that respondent has failed to prove the claimed breach of 
contract. 

Even if the record showed complainant breached the contract, 
respondent would not be entitled to relief in the absence of proof 
of damages. The burden of proof in establishing damages is 
upon respondent; and the value of the produce upon arrival at 
destination is one of the necessary elements of such proof. C. & 
S. Produce Co. v. L. N. Coxe, 8 A. D. 615; Piazza Company v. 
J. Berc Fruit Co., 13 A. D. 400. Respondent’s account sales shows 
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sales made on July 31, August 4, and August 26 to 31, 1958, or 
from 8 to 39 days after the onions arrived at Batavia. Respond- 
ent offered no proof to show that the prices listed on this account 
sales represented the reasonable value of the onions upon arrival 
at destination. 

As an affirmative defense, respondent contends that after pro- 
testing the condition of the onions, complainant authorized re- 
spondent to handle the shipment on a consignment basis. This 
is denied by complainant, who testified that he did not at any time 
authorize respondent to dispose of the shipment on consignment. 
Respondent relies upon the statement which Angelo Pettinella 
made on complainant’s delivery receipt to the effect that the 
onions would be handled on consignment. Apart from this state- 
ment being self serving, we have complainant’s testimony that 
he objected promptly to such an arrangement when shown the 
delivery receipt upon the truck driver’s return to New Jersey. 
Having failed to submit any corroborative evidence in support 
of its affirmative defense based on a consignment transaction, we 
conclude that respondent has failed to establish the claimed 
defense by a preponderance of the evidence. 

The failure of respondent to pay to complainant the agreed 
purchase price of the onions, $1,050, is in violations of section 2 
the act. Complainant should be awarded reparation in that 
amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,050, with interest thereon 
at the rate of 5 percent per annum from August 1, 1958, until 
paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


, 


(No. 6143) 


CARL PIOWATY & SON v. NEUMILLER PRODUCE. PACA Docket 
No. 7117. Decided September 18, 1959. 


Accord and Satisfaction—Dismissal 


It is concluded that the cashing of respondent’s check by complainant con- 
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stituted an accord and satisfaction and that there remains nothing due 
from respondent to complainant. 

Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. Charles A. Lepp, 
of Kenosha, Wisconsin, for respondent. Mr. Gilbert A. Horn, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed July 15, 1957. Complainant al- 
leged that it sold to respondent two truckloads of potatoes for a 
total price of $937.50, f.o.b. Florida; that the potatoes were 
shipped to and accepted by respondent; but that respondent has 
paid complainant only $143.30, leaving a balance of $794.20 due 
on the contract, for which amount claim is made. 


A copy of the complaint was served upon respondent on August 
30, 1957, together with a copy of the report of investigation 
prepared by the Department. A copy of the report of investiga- 
tion was served upon complainant on the same date. Respond- 
ent’s answer was filed on September 9, 1957, and an amended 
answer was filed on March 17, 1958. 

In the amended answer respondent denies the contract as 
alleged in the complaint, but says that the two truckloads in 
question were part of a total of eight truckloads of potatoes which 
respondent purchased from complainant; that three of the eight 
truckloads, including the two mentioned in the complaint, ar- 
rived at destination in satisfactory condition and were accepted 
without complaint; that two of the truckloads were found to 
be partially defective upon arrival and, upon respondent’s re- 
quest, complainant granted specific allowances on- the purchase 
price thereof; that three of the truckloads were. extensively de- 
teriorated upon arrival and complainant agreed to grant respond- 
ent full protection from any loss thereon if respondent would 
unload them; and that the three deteriorated truckloads were 
found to be unmarketable after unloading and were dumped. 
Respondent alleges, further, that an accounting was rendered to 
complainant on the eight truckloads of potatoes, accompanied by 
a payment of $947.30 as the full amount due thereon. Respond- 
ent denies that there is anything further due to complainant on 
account of the transactions. 
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An oral hearing was held at Chicago, Illinois, on April 8, 1958. 
Respondent was represented at the hearing by an attorney. 
Robert J. Colwell, Robert D. Long and Fred Piowaty testified for 
complainant. Joe Pedigo and Fred Neumiller testified for re- 
spondent. Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Carl Piowaty 
and Fred Piowaty, doing business as Carl Piowaty & Son, whose 
address is Post Office Box 176, Princeton, Florida. 


2. Respondent is an individual, Fred Neumiller, doing busi- 
ness as Neumiller Produce, whose address is R.F.D. 4, Box 382, 
Kenosha, Wisconsin. At the time of the transactions involved 
herein, respondent was licensed under the act. 


8. On or about March 21, 1957, in the course of interstate 
commerce, respondent agreed to purchase from complainant pota- 
toes to be dug from a field at Immokalee, Florida, for $1.80 per 
100-pound bag in used bags and $1.90 per 100-pound bag in new 
bags, f.o.b. Immokalee, Florida. The following truck shipments 
were made under this agreement: 


Respondent’s 

File No. Date of Shipment Contents Price 
P-206 3/21/57 330 bags (new) $627 
P-207 3/21/57 3835 bags (used) 608 
P-211 3/22/57 350 bags (new) 665 
P-212 3/24/57 350 bags (used) 594 
P-213 3/23/57 320 bags (new) 608 


4. The first two truckloads of potatoes (P-—206 and P-207) 
arrived at Kenosha, Wisconsin, on or about March 25, 1957, and 
load No. P-212 arrived at the same destination on or about March 
28. Upon arrival of each of said loads, respondent notified com- 
plainant by telephone that the condition of the potatoes was 
unsatisfactory, and complainant agreed in each instance to grant 
respondent full protection on the potatoes. After unloading, the 
potatoes in these three shipments were found to be unfit for 
sale because of their deteriorated condition and were dumped. 
Respondent’s loss on these three shipments was as follows: 











1096 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 18 A.D. 1093 


No. P-206—Freight paid $509.85 
No. P-207— ” - 502.50 
No. P-212— ” . 509.85 
Labor in dumping potatoes 

at $35 per truckload 105.00 


Total $1,627.20 


5. Respondent diverted load No. P—211 to a customer at Kansas 
City, Missouri. The customer demanded an allowance of 80 cents 
per bag because of the condition of the potatoes. Respondent 
relayed this demand to complainant who agreed to the allowance 
as demanded. The net amount due complainant on this truckload, 
after such allowance, is $385. Likewise, respondent diverted 
load No. P-213 to a customer at Chicago, Illinois. The customer 
demanded an allowance of 50 cents per bag because of the condi- 
tion of the potatoes. Respondent relayed this demand to com- 
plainant who agreed to the allowance as demanded. The net 
amount due complainant on this truckload, after such allowance, 
is $448. 

6. On or about March 23, 1957, in the course of interstate 
commerce, respondent purchased from complainant two truck- 
loads of potatoes packed in 50-pound bags at 75 cents per bag, 
f.o.b. Goulds, Florida. On March 28, 1957, complainant shipped 
two truckloads of potatoes meeting contract specifications from 
Goulds, Florida, to respondent at Kenosha, Wisconsin. Respond- 
ent accepted the potatoes. The potatoes were identified in re- 
spondent’s records as load No. P-209, consisting of 600 50-pound 
bags for a total price of $450, and load No. P-210, consisting of 
650 50-pound bags for a total price of $487.50. 

7. On or about April 8, 1957, in the course of interstate com- 
merce, respondent purchased from complainant one truckload 
of Size A potatoes packed in 50-pound bags at $1.20 per bag, 
f.o.b. Florida. Potatoes meeting the contract specifications were 
shipped from the State of Florida to respondent at Kenosha, 
Wisconsin. Respondent accepted the potatoes. Respondent’s 
records identify the load as No. P-220, consisting of 670 50- 
pound bags for a total price of $804. 

8. On or about April 16, 1957, respondent remitted to com- 
plainant a check for $947.30, “in full payment of any and all 
accounts to date with respect to any purchases of any potatoes, 
whether made to you or through you, or for or in behalf of any- 
one else.” Complainant received and cashed this check in due 
course and has retained the proceeds thereof. 








li- 
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9. The formal complaint was filed July 15, 1957, which was 
within 9 months after the accrual of the alleged causes of action. 


CONCLUSIONS 


Complainant claims that it had no interest in the five truck- 
loads of potatoes mentioned in Finding of Fact No. 3, which we 
shall identify herein as the “Long” potatoes. Complainant con- 
tends that these potatoes were purchased by respondent’s Florida 
buying agent, Joe Pedigo, directly from Long Packing Company 
of Immokalee, Florida, and that complainant merely handled the 
invoicing and collecting of the account as a favor for Long 
Packing Company. Thus, complainant argues that any claim 
arising out of the transaction involving the Long potatoes is a 
matter between respondent and Long Packing Company, and 
respondent has no right to set off damages allegedly due from 
Long Packing Company on account of said transaction against 
amounts admittedly due from respondent to complainant in con- 
nection with the two truckloads of potatoes mentioned in Finding 
of Fact No. 6, which respondent bought from complainant. 


The evidence shows that Joe Pedigo is an independent trucker 
who on occasion hauls for respondent; that prior to March 18, 
1957, respondent requested Pedigo to locate potatoes while in 
Florida; that on or about March 18, 1957, Pedigo met Joseph 
Colwell, who was the manager of the grading shed of Long 
Packing Company at Immokalee, Florida; and that Pedigo in- 
spected 80 acres of potatoes owned by Long Packing Company. 
Colwell testified that following the inspection, Pedigo agreed to 
purchase all the potatoes in the field which would grade 80 to 
90 percent of U.S. No. 1 at $1.80 per 100-pound bag in used bags, 
and $1.90 in new bags; and that he told Pedigo he could only sell 
for cash because he (Colwell) did not know respondent and for 
convenience he would seek to have complainant in Princeton, 
Florida, invoice and collect from respondent. Colwell further 
testified that he telephoned Fred Piowaty and advised him of 
the sale, and asked him to check the credit of respondent and the 
authority of Pedigo to act for respondent and also to handle the 
collections. This testimony concerning the telephone conversa- 
tion was corroborated by Fred Piowaty. In addition, Piowaty 
testified that he telephoned Fred Neumiller and said he was going 
to handle the billing for Long Packing Company and that Neu- 
miller replied he would send checks. While Pedigo admitted 
inspecting the field of potatoes, he denied knowing the potatoes 
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were owned by Long Packing Company and he denied purchasing 
any potatoes for respondent from Colwell. According to Pedigo, 
he merely informed respondent by telephone of the availability 
of the potatoes and the asking price. Neumiller testified that he 
purchased the potatoes from Piowaty and that Piowaty never 
mentioned the potatoes belonged to Long Packing Company. In 
addition, Neumiller testified that Pedigo had no authority to 
purchase produce for respondent. 

While the testimony concerning the purchase and sale is con- 
flicting in numerous respects, there is no dispute that Long 
Packing Company had sold all of its potatoes during the prior 
five years throvgh Carl Piowaty & Son. Robert D. Long, the 
owner of Long Packing Company, so testified. No convincing 
reason has been shown why Long Packing Company would deviate 
from that long standing practice in this one instance. Moreover, 
complainant’s invoices to respondent show complainant as the 
seller with no indication that complainant was handling the 
transaction as broker or as collection agent. It is also noted that 
complainant purported to act as the seller in granting protection 
to respondent on the three truckloads of potatoes which went to 
Kenosha, Wisconsin, and in granting allowances on the two truck- 
loads diverted to Kansas City, Missouri. It is concluded that 
complainant sold the Long potatoes involved herein to respondent 
without disclosing the name of the owner of the potatoes. 

Complainant contends that there was no dispute between the 
parties with respect to the two truckloads of potatoes mentioned 
in Finding of Fact No. 6, and since a bona fide dispute is a neces- 
sary element of an accord and satisfaction, complainant’s cashing 
of respondent’s check, as mentioned in Finding of Fact No. 8, 
may not be treated as an accord and satisfaction. The obvious 
fault in this argument is that this check was tendered as full and 
complete satisfaction not only of the two truckloads of potatoes 
mentioned in Findings of Fact No. 6, but also of the five truck- 
loads of Long potatoes, and the truckload of Size A potatoes 
mentioned in Finding of Fact No. 7. There is no question that 
there was a dispute between the parties with respect to com- 
plainant’s responsibility for the losses sustained in connection 
with the Long potatoes. The record contains an exchange of 
ccrrespondence between the parties prior to April 16, 1957, dis- 
cussing their divergent positions in this respect. Thus, the ac- 
count which respondent’s $947.30 check of April 16, 1957, was 
intended to cover was in dispute and a proper one for a binding 
accord and satisfaction. 
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In the letter which accompanied respondent’s check of April 
15, 1957, it was made clear that the amount was tendered as full 
and final settlement of the following accounts: 


File No. Amount Due Loss 


P-206 $509.85 plus $35—$544.85 
P-207 502.50 plus 35— 537.50 
P-209 $450.00 
P-210 487.50 
P-211 385.00 
P-212 509.85 plus 35— 544.85 
P-213 448.00 
P-220 804.00 


Total due $2,574.50 Total loss $1,627.20 
Net Amount Due $947.30 


Written on the back of the check in clear typewriting is the 
notation “In full payment of all accounts to date.” The letter 
accompanying the check carries the even fuller statement “We 
are enclosing herewith a check payable to your order in the sum 


of $947.30 in full payment of any and all accounts to date with 
respect to any purchases of any potatoes, whether made to you 
or through you, or for or in behalf of anyone else.” It is con- 
cluded that complainant’s cashing of this check completed the 
accord and satisfaction of the accounts listed above and there 
remains nothing due from respondent to complainant with re- 
spect thereto. Accordingly, the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 6144) 


EPPERSON & SYMONS, INC. v. ATLANTIC PRESERVING Co., INC. 
PACA Docket No. 7254. Decided September 22, 1959. 


Contract Cancelled—Dismissal 


It is concluded that respondent cancelled the contract when complainant 
failed to comply with the contract terms. The complaint is dismissed, 
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Little, LeSourd, Palmer, Scott & Slemmons, of Seattle, Washington, for 
complainant. Arnall, Golden & Gregory, of Atlanta, Georgia, for respond- 
ent. Mr. Fred W. Harris, Jr., Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on November 15, 1957, and a 
formal complaint was filed February 27, 1958. Complainant 
seeks to recover, as reparation, $1,003.52, which is alleged to 
represent damages sustained by it as a result of the unlawful 
refusal by respondent to accept 1,000 28-pound tins of frozen 
blackberries sold to respondent in September 1957. 

A copy of the formal complaint and a copy of the report of 
investigation were served upon respondent on March 24, 1958. 
A copy of the report of investigation was served upon complainant 
on March 25, 1958. Respondent filed an answer on April 7, 1958, 
denying any and all liability to complainant, for the reason that 
complainant breached the contract. An oral hearing was re- 
quested by respondent. 

A hearing was held in Atlanta, Georgia, on January 20, 1959. 
Respondent was represented by counsel and one witness testified 
for respondent. Complainant was not present and was not rep- 
resented at the hearing ; however, two depositions were introduced 
into evidence at the request of complainant’s attorney. One wit- 
ness was subpoenaed to appear at the oral hearing on behalf of 
the complainant, and questions forwarded to the Presiding Officer 
by the attorney for complainant were propounded to the witness 
in the plaintiff’s behalf. Both parties submitted proposed findings 
of fact, conclusions, and order, and filed briefs. 


FINDINGS OF FACT 


1. Complainant, Epperson & Symons, Inc., is a corporation 
whose address is Post Office Box 95, Sumner, Washington. 

2. Respondent, Atlantic Preserving Company, Inc., is a cor- 
poration whose address is 929 Lee Street, S.W., Atlanta, Georgia. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 

3. On or about September 24, 1957, in the course of interstate 
commerce and by oral contract, respondent purchased from com- 
plainant, through negotiations by two brokerage firms, 1,000 28- 
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pound tins of Frozen Cultivated Evergreen Blackberries, at 12 
cents per pound, f.o.b. State of Washington shipping point. The 
contract provided for shipment in 500-tin lots, as needed and 
ordered by respondent, payment to be made for each lot as 
shipped. 

4. On or about October 10, 1957, respondent ordered, through 
the brokers, 500 tins of blackberries covered by the contract. 
The blackberries were not shipped when ordered, and were never 
shipped, although repeated requests for shipment were made. 
Respondent cancelled the contract on or about November 4, 1957. 

5. The formal complaint was filed on February 27, 1958, which 
was within 9 months after accrual of the alleged cause of action 
herein. 


CONCLUSIONS 


The reparation sought by complainant is alleged to be damages 
suffered due to rejection by respondent of 1,000 28-pound tins of 
frozen blackberries which complainant resold for the account of 
whom concerned. According to complainant, the resale of such 
blackberries brought $840 less than the contract price and com- 


plainant seeks to recover, as reparation, $1,003.52, which amount 
includes interest of $68.32 and $95.20 storage charges allegedly 
suffered’ due to respondent’s unlawful rejection. Respondent filed 
an answer in which it generally denied liability. 


Complainant contends that under the terms of sale a non- 
negotiable warehouse receipt in the name of respondent was 
issued for the blackberries which were stored at Tacoma, Washing- 
ton; that the warehouse receipt, with sight draft attached, was 
forwarded to a bank at Atlanta, Georgia; and that respondent 
failed to honor the sight draft; thus the unlawful rejection. 


Respondent contends that under the terms of the contract the 
seller was to ship the blackberries in 500 tin lots, as requested, 
and that respondent would pay for each 500 tin lot when received 
in Atlanta, Georgia, by honoring a sight draft with bill of 
lading attached for the 500 tin shipment. Respondent further 
contends that although numerous requests were made of com- 
plainant through complainant’s agent, Sonny Greenberg & Co., 
for shipment of a 500 tin lot, no such shipment was ever received 
and that after a lapse of approximately six weeks, without receiv- 
ing any shipment, respondent had no alternative but to cancel the 
contract and purchase elsewhere blackberries which were urgent- 
ly needed in its canning and preserving business. 
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The broker’s memorandum of sale shows this was a contract 
entered into on an F.O.B. basis. Let us look at the meaning of 
the term “F.O.B.”. As defined by the regulations issued under 
the act (7 CFR 46.24(i)), “F.O.B.” means that the produce is 
to be placed free on board the boat, car, or other agency of the 
through land transportation at shipping point, in suitable ship- 
ping condition. There is nothing ambiguous about this defini- 
tion. It simply means free delivery of the produce to a trans- 
portation company for shipment to the buyer. Anonymous deci- 
sion, 7 A.D. 882. If the produce is sold “F.O.B. shipping point” 
and there is no express understanding between the parties to the 
contrary, title passes at the point of shipment. If the shipper is 
able to show that he loaded and shipped produce which complied 
with the contract and which was in suitable shipping condition, 
he is entitled to receive the purchase price. Mariani Frozen 
Foods v. Knudsen Frozen Foods, 17 A.D. 560. 

In this case, the broker’s memorandum of sale was not the 
written contract, but was evidence of the oral agreement. Bote- 
tourt Packing Assoc., Inc. v. The S. A. Gerrard Co. of New York, 
Inc., PACA Docket 50, S. A. 26. A written contract and written 
evidence of an oral agreement are distinguishable. Jacobson v. 
Perman, 131 N. E. 174. An inconsistency in the writings com- 
prising a written contract may indicate a lack of mutual assent. 
With respect to an inconsistency in writings which evidences an 
oral agreement, parol evidence may be introduced to show that 
’ the writing does not accurately or completely express the bargain. 
Cashmere Pioneer Growers, Inc. v. Matthew Mercurio, 7 A.D. 
1118, 1122; Associated Fruit Distributors of California v. Lord 
& Spencer Co., 6 A.D. 40, 46; National Produce Distributors, Inc. 
v. Economy Wholesale Grocery Co., Inc., 11 A.D. 732, 1026. 

Complainant has the burden of proving the terms and condi- 
tions of the contract as alleged in its complaint, compliance there- 
with by complainarit, a breach thereof by respondent, and the 
damages sustained as a result of such breach. We are of the 
opinion that complainant has not carried its burden of proof. 
To the contrary, we find that the terms of the contract were in 
effect “F.O.B. shipping point,” with the buyer having the privilege 
of ordering or withdrawing 500 tin lots of blackberries, each 
lot to be paid for by the buyer upon receipt of a sight draft, with 
bill of lading or warehouse receipt attached, concurrently with 
the receipt of the shipment at respondent’s place of business. 
The complainant-seller obviously did not comply with these terms 
of the contract, and we find that respondent cancelled the contract 
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with reasonable cause. We must conclude, therefore, that the 
complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 6145) 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. G. 
Rosso’s SONS. PACA Docket No. 7718. Decided September 
24, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Mr. T. Ewing Montgomery, of Philadelphia, Pennsylvania, for complainant. 
Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed June 24, 1959. Complainant, as 
assignee, seeks an award of reparation in the amount of $153.25, 
which is alleged to be the total purchase price of seven lots of 
fruits and vegetables sold by various Philadelphia merchants to 
respondent on January 19, 1959. 

A copy of the report of investigation prepared by the Depart- 
ment and a copy of the formal complaint were served upon re- 
spondent on July 11, 1959. A copy of the report of investigation 
was served upon complainant on July 138, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed: within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice (7 CFR 47.8(c)), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed an 
answer. The issuance of an order is, therefore, authorized with- 
out further proceedings. 
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FINDINGS OF FACT 


1. Complainant, Philadelphia Produce Credit & Collection 
Bureau, is a corporation whose address is 3301 South Galloway 
Street, Philadelphia 48, Pennsylvania. 

2. Respondent is a partnership composed of Philip F. Rosso, 
Joseph J. Rosso and Vincent E. Rosso, doing business as G. 
Rosso’s Sons, whose address is 2619 Kecoughtan Road, Hampton, 
Virginia. At the time of the transactions involved herein, re- 
spondent was licensed under the act. 

38. On or about January 19, 1959, in the course of interstate 
commerce, various Philadelphia merchants sold to respondent 
seven lots of fruits and vegetables for a total purchase price of 
$153.25, f.o.b. Philadelphia, Pennsylvania. 

4. Commodities meeting the specifications of the contract 
were delivered by the merchants to respondent at Philadelphia, 
Pennsylvania. Respondent accepted the commodities and there- 
after transported them in interstate commerce to its place of 
business at Hampton, Virginia. 

5. During May and June 1959, the various Philadelphia 
merchants transferred and assigned in writing all their rights, 
title, and interest in and to the several claims involved in this 
proceeding to complainant. 

6. The total purchase price of the seven lots of fruits and 
vegetables is $153.25. No part of this amount has been paid by 
respondent to complainant or its assignors. 

7. The formal complaint was filed on June 24, 1959, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice. ; 

Respondent’s failure to pay to complainant or to its assignors 
the total purchase prices of the seven lots of fruits and vegetables 
is in violation of section 2 of the act. Complainant, as assignee, 
should be awarded reparation in the amount of $153.25, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $153.25, with interest thereon 
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at the rate of 5 percent per annum from February 1, 1959, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6146) 


CEDERGREEN FROZEN PACK CORPORATION v. GERMANN & MORGAN, 
Inc. PACA Docket No. 7709. Decided September 28, 1959. 


Failure to Pay—Admission of Liability 


The inability of respondent to pay an admitted indebtedness is no defense 
in an action by complainant for the contract price. 


Kerr, McCord, Greenleaf & Moen, of Seattle, Washington, for complainant. 
Respondent pro se. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on April 30, 1959. The formal 
complaint was filed on June 22, 1959, wherein complainant re- 
quests an award of reparation in the amount of $1,228.56 which 
is alleged to be the unpaid balance of the purchase price of a lot 
of frozen fruits and vegetables sold to respondent by complainant 
on August 23, 1958. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on July 13, 1959. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on July 21, 1959. 

Respondent filed its answer to the complaint on August 4, 
1959, in which it stated: “ * * * we wish to acknowledge the debt 
to Cedergreen Frozen Pack Corporation and have done all humanly 
possible to liquidate same. * * * we have experienced extreme 
difficulty in collecting our accounts receivable ***. We have 
sent them $100 on account ***. If there is a violation under 
law and we are to be fined, we would then like to request an oral 
hearing, as we cannot afford to be fined.” 

Although the amount in controversy exceeds $500, respondent’s 
provisional request for an oral hearing was denied by the presid- 
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ing officer on the ground that no issue of fact had been joined by 
the pleadings to justify the granting of such request. 

Inasmuch as respondent has admitted the amount due and 
owing complainant and has raised no issues with respect to the 
facts in this proceeding, the issuance of an order without further 
procedure is appropriate. 


FINDINGS OF FACT 


1. Complainant, Cedergreen Frozen Pack Corporation, is a 
corporation whose address is P. O. Box 38, Wenatchee, Washing- 
ton. 

2. Respondent, Germann & Morgan, Inc., is a corporation 
whose address is 2635 Blake Street, Denver, Colorado. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 

8. On August 23, 1958, in the course of interstate commerce, 
complainant sold to respondent a lot of frozen fruits and vegeta- 
bles at the agreed invoice price of $1,184.50, plus $144.06 freight 
costs, or a total of $1,328.56. The sale was negotiated by a 
broker, the Thad F. Adams Sales Company, of Denver, Colorado. 

4. On August 23, 1958, complainant shipped to respondent, 
via truck, commodities meeting contract requirements. The com- 
modities were accepted by respondent without complaint. 

5. Respondent has paid the sum of $100 to complainant on 
account of this transaction, leaving $1,228.56 as the amount still 
due and owing. 

6. The informal complaint was filed on April 30, 1959, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent admits buying and receiving the shipment of frozen 
fruits and vegetables involved herein. Having-~ accepted the 
produce, respondent is liable to complainant for the purchase 
price thereof, $1,328.56, less $100 which respondent paid on 
account, or $1,228.56. 

Respondent, in its answer, pleads its inability to pay this 
amount. This plea is not a defense in an action by complainant 
where respondent admits its indebtedness for the purchase price. 
Wade Hatcher and D. C. Holland v. Pre-Pac Food Co., 17 A.D. 
936. It is accordingly concluded that respondent’s failure to pay 
the balance of the purchase price of the shipment involved herein 
is in violation of section 2 of the act. Reparation should, there- 
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fore, be awarded complainant in the sum of $1,228.56, with in- 
terest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,228.56, with 
interest thereon at the rate of 5 percent per annum from Septem- 
ber 1, 1958, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6147) 


In re EUGENE L. ABADIE, trading as INDEPENDENT FRUIT CoM- 
PANY. PACA Docket No. 7726. Decided September 30, 1959. 


Accounts and Records—Suspension of 
License—Consent Order 


Respondent admitted the allegations of the complaint and consented to a 


90-day suspension of his license. However, the effective date of the 
suspension is held in abeyance. 


Mr. John C. Chernauskas, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed August 20, 1959, by the Director, 
Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the 
complaint that respondent has repeatedly violated section 9 of 
the act by failing to keep proper accounts and records. Suspen- 
sion of respondent’s license for a period of 90 days was recom- 
mended. 

A copy of the complaint was served upon respondent August 
21, 1959. Respondent filed an answer August 26, 1959, in which 
he admitted the allegations of the complaint and agreed and 
consented to the issuance of an order suspending his license for 
a period of 90 days, provided that such suspension shall be 
suspended or held in abeyance for a period of two years and 
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providing further that if respondent commits any violations of 
the act within this two-year period, then the 90-day suspension 
of his license shall become effective. On September 21, 1959, 
complainant consented to and recommended the issuance of such 
an order. 


FINDINGS OF FACT 


1. Respondent, Eugene L. Abadie, is an individual trading as 
Independent Fruit Company whose address is 37-38 French 
Market Place, New Orleans, Louisiana. 

2. Pursuant to licensing provisions of the act, license No. 
177928 was issued to respondent September 9, 1958, to engage 
in business under the aforesaid trade name, which license is now 
in effect. 

3. Respondent has failed to keep such accounts, records and 
memoranda as to disclose fully and correctly all transactions 
involved in his business although he has been warned of the 
inadequacy of his records. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 3, 
respondent has violated repeatedly section 9 of the act (7 U.S.C. 
499(i)) and section 46.15 of the regulations issued thereunder 
(7 CFR 46.15). 

Respondent filed an answer in which he admitted the allega- 
tions of the complaint and consented to the issuance of an order 
suspending his license under the conditions outlined in the 
Preliminary Statement. Complainant has consented to and rec- 
ommended the issuance of such an order. Accordingly, pursuant 
to section 47.26(b) of the rules of practice, such order should be 


issued. 


ORDER 


Respondent’s license is hereby suspended for a period of 90 
days, such suspension to be held in abeyance and not become 
effective unless respondent shall be found, after opportunity for 
hearing, to have violated the act within two years from the 
effective date of this order. This order shall become effective on 
the 11th day after the date hereof. 

Copies of this order shall be served upon the parties. 
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(No. 6148) 


CUSUMANO BROTHERS COMPANY v. FOODTOWN SUPER MARKET. 
PACA Docket No. 7700. Decided September 30, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed February 6, 1959. A formal 
complaint was filed June 10, 1959. Complainant seeks an award 
of reparation in the amount of $14,888.76, which is alleged to be 
the total purchase price due for numerous lots of fruits and 
vegetables sold by complainant to respondent during the period 
of May 5, 1958 through January 22, 1959. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on June 25, 1959. On the 
same date a copy of the formal complaint and a copy of the 
report of investigation were served upon respondent. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice (7 CFR 47.8(c)), failure to file an an- 
swer would constitute a waiver of oral hearing and an admission 
of the facts alleged in the complaint. Notwithstanding such notice 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Salvatore J. 
Cusumano, Frank A. Cusumano and Dominic J. Cusumano, Jr., 
doing business as Cusumano Brothers Company, whose address 
is 10570 Gratiot Avenue, Detroit, Michigan. 

2. Respondent is an individual, Joe R. Tringali, doing business 
as Foodtown Super Market, whose address is 11077 Gratiot 
Avenue, Detroit, Michigan. At the time of the transactions in- 
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volved herein, respondent was either licensed under the act, or was 
subject to license. 

3. During the period of May 5, 1958, through January 22, 
1959, in the course of interstate commerce, complainant sold to 
respondent 98 lots of fruits and vegetables for a total purchase 
price of $14,888.76, delivered Detroit, Michigan. 

4. During the period of May 5, 1958, through January 22, 
1959, complainant delivered fruits and vegetables meeting the 
specifications of the contracts to respondent’s place of business 
at Detroit, Michigan, which were accepted by respondent. The 
fruits and vegetables had previously been shipped to Detroit, 
Michigan, from points outside the State of Michigan. 

5. The total purchase price of the 98 lots fruits and vegetables 
is $14,888.76. No part of this amount has been paid by respond- 
ent to complainant. 

6. Aninformal complaint was filed on February 6, 1959, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 


the facts alleged in the complaint, as provided in the rules of 
practice. 

Respondent’s failure to pay to complainant the total purchase 
price of the 98 lots of fruits and vegetables is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $14,888.76, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $14,888.76, with interest there- 
on at the rate of 5 percent per annum from February 1, 1959, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6149) 


HERMAN J. HEIDRICH & SONS v. N. J. WARD & COMPANY. PACA 
Docket No. 7610. Decided September 30, 1959. 


Discharge in Bankruptcy—Dismissal 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on April 27, 1959, wherein com- 
plainant requests an award of reparation in the amount of 
$22,469.73, which is alleged to be the total purchase price of 
eleven truckloads of citrus fruit sold to respondent during No- 
vember and December 1958. 

Respondent filed an answer to the formal complaint on May 
6, 1959, stating that he had filed a voluntary petition in bank- 
ruptcy during March 1959 in the United States District Court 
for the District of Columbia, and that under the circumstances 
he would take no further steps in regard to the complaint filed 
in this proceeding. 

It appears that respondent did file a voluntary petition in 
bankruptcy in the United States District Court for the District 
of Columbia on March 10, 1959; that the bankruptcy schedule 
accompanying the petition lists complainant as a creditor in the 
sum of $22,469.73, which is the amount requested by complain- 
ant in this proceeding; and that on July 28, 1959, prior to the 
issuance of a reparation order by the Department in this pro- 
ceeding, respondent was discharged a bankrupt by the aforesaid 
District Court. Accordingly, the complaint should be and hereby 
is dismissed. L. Gillarde Sons Company v. Louis A. Gerstein, 
15 A.D. 251. 

Copies hereof shall be served upon the parties. 


(No. 6150) 


NAVILIO PRODUCE INC. v. KEITH BERKSHIRE. PACA Docket No. 
7161. Decided September 30, 1959. 


Suitable Shipping Condition Warranty—Resale 


Respondent is ordered to pay to complainant the balance due on the first 
shipment and the amount realized on resale of the second shipment less 
damages resulting from a breach of the suitable shipping condition 
warranty. 


Mr. LeRoy W. Gudgeon, of Chicago, Illinois, for complainant. Golbus & 
Golbus, of Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, 
Presiding Officer. 


Decision by Thomas J, Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on September 30, 1957, in which it 
is alleged that complainant sold respondent one truckload of 
tomatoes for a total price of $1,047, f.o.b. Florida, which was 
shipped to and accepted by respondent, but that respondent has 
paid only $595.68 on the purchase price, leaving a balance due 
complainant of $451.32. The complaint alleges, further, that 
complainant sold respondent a carload of tomatoes for a total 
price of $2,355.50, f.o.b. Florida, which was shipped to and 
accepted by respondent, but that respondent has failed and refused 
to pay the purchase price. Complainant seeks an award of 
reparation in the total amount of $2,806.82 on account of these 
two shipments. 

A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Department were served upon respondent on 
October 25, 1957. A copy of the report of investigation was 
served upon complainant on October 24, 1957. Respondent filed 
an answer and counter-complaint on November 13, 1957. Sup- 
plemental investigation reports were issued on December 5 and 
19, 1958, and copies thereof were mailed to the parties. 

Respondent denies any liability to complainant on account of 
these transactions and contends that the tomatoes which com- 
plainant shipped to respondent were not of the grade, quality, 
and condition contracted for and were not in suitable shipping 
condition when shipped. As a countercomplaint, respondent al- 
leges that if the tomatoes shipped by complainant to respondent 
had arrived without abnormal deterioration, and had been in 
suitable shipping condition when shipped, the shipment would 
have had a value of not less than $5,250, whereas, by reason of 
the abnormal deterioration of the tomatoes, they had a value of 
only $1,725, thereby causing respondent damages’ in the amount 
of $3,525, for which amount respondent makes claim. 

An oral hearing was held at Logansport, Indiana, on September 
26, 1958. Both parties were represented by counsel. James 
Navilio and C. L. Pullen testified for complainant. Keith Berk- 
shire and Oney Beckman testified for respondent. Briefs were 
filed by both parties. 


FINDINGS OF FACT 


1. Complainant, Navilio Produce Inc., is a corporation whose 
post office address is Box 757, Homestead, Florida. At the time 
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of the transactions involved in this proceeding, complainant was 
subject to license under the act and a license was issued to it on 
March 11, 1957. 

2. Respondent, Russell Keith Berkshire, is an individual doing 
business as Keith Berkshire, whose address is Logansport, Indiana. 
At the time of the transactions involved in this proceeding, re- 
spondent was licensed under the act. 

3. On or about February 23, 1957, in the course of interstate 
commerce, complainant sold to respondent one truckload of toma- 
toes, containing 212 crates of 6 x 7 size at $3.50 per crate, and 
92 crates of 7 x 7 size at $3 per crate, plus $29 for ice, making a 
total price of $1,047, f.0.b. Homestead, Florida. 

4, On or about February 23, 1957, complainant shipped from 
Florida to respondent at Logansport, Indiana, a truckload of 
tomatoes of the kind, size, quantity, and quality called for in the 
contract. Upon arrival of the truckload at destination, respondent 
accepted the tomatoes but has paid only $595.68 on the purchase 
price, leaving a balance of $451.32 unpaid. 

5. On or about March 7, 1957, in the course of interstate com- 
merce, complainant sold to respondent one carload of U. S. Com- 
bination grade tomatoes, containing 21 wirebound crates of 5 x 6 
size at $6.50 per crate, 200 wirebound crates of 6 x 6 size at $6.50 
per crate, and 178 wirebound crates of 6 x 7 size at $5 per crate, 
plus $29 for ice, making a total price of $2,355.50, f.o.b. Home- 
stead, Florida. 

6. The tomatoes were officially inspected by the Federal-State 
inspection service at Florida City, Florida, on March 5, 1957, and 
certified to be U. S. Combination grade. 

7. Car WFEX 73914, containing said tomatoes, was shipped 
from Florida City, Florida, on March 6, 1957, and was diverted 
to respondent at Logansport, Indiana, on March 7, 1957. The 
shipment arrived at Logansport at 12:30 a.m., March 11, 1957. 
Respondent was notified of its arrival by telephone at 8 a.m. and 
the car was placed for unloading at 3:30 p.m. on the same day. 

8. On or about March 11, 1957, respondent examined the 
tomatoes in car WFEX 73914 and found that approximately 30 
to 35% of them were affected by decay. On the same date, re- 
spondent notified complainant by telephone that the tomatoes were 
defective and that they would not be accepted. 

9. At9:50a.m., March 12, 1957, respondent ordered a Federal 
inspection of the tomatoes. Complainant also ordered an inspec- 
tion at approximately the same time. Inspections were made in 
the morning of March 14 and March 15, 1957. The March 14 
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inspection shows that the temperature of the tomatoes was 59° 
at the top of the doorway and 59° at the bottom; that 6 to 20%, 
average approximately 15% of the tomatoes were damaged by 
sunken discolored areas; and that from 9 to 27%, average 17% 
were affected by decay, mostly in advanced stages. 

10. On or about March 15, 1957, complainant and respondent 
discussed the matter with representatives of the Fruit and Vege- 
table Branch of the Department and it was agreed that respondent 
would accept the shipment under protest in order to minimize 
the loss, and after disposition was made and the loss determined, 
an attempt would be made to reach an amicable settlement. 

11. On or about March 16, 1957, respondent unloaded the 
tomatoes. Between March 18 and April 10, 1957, the tomatoes 
were ripened, repacked and sold in the regular course of respond- 
ent’s business. The total proceeds from the sale amounted to 
$1,724.35. The proved expenses of resale amounted to $1,365.98, 
including $537.54 for freight and demurrage, $549.50 for labor 
and $278.94 for material. The net recovery in the resale of the 
tomatoes was $358.37. Respondent has made no payment to 
complainant on account of this transaction. 

12. The complaint was filed within 9 months after the ac- 
crual of the alleged causes of action. 


CONCLUSIONS 


There is no dispute with respect to respondent’s liability for 
the balance due on the truckload of tomatoes purchased from 
complainant on February 23, 1957. Accordingly, complainant 
is entitled to an award of reparation in the amount of $451.32, 
plus interest, on account of this transaction. 


The second transaction between the parties involved car WFEX 
73914, containing 399 wirebound crates of combination grade 
tematoes. This carload was shipped from Florida on March 6 
and was rolling when it was sold to respondent on March 7, 1957. 
Respondent contends that these tomatoes were not in suitable 
shipping condition as of the date of the sale. This contention is 
borne out by the abnormal condition of the tomatoes upon arrival 
at destination. Respondent inspected the load on the day of ar- 
rival and found the tomatoes to contain an excessive amount of 
decay. A Federal inspection made on the morning of March 14 
showed that 15 percent of the tomatoes were demaged by sunken 
discolored areas and 17 percent were affected by decay in advanced 
stages. These factors are far in excess of tolerances allowed for 
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combination grade tomatoes and are sufficient to establish that 
the load was not in suitable shipping condition at the time of 
the sale. 

Complainant contends that the transportation services and 
conditions were not normal and that, therefore, the suitable 
shipping condition warranty is inapplicable. There is consider- 
able evidence in the report of investigation regarding the move- 
ment of this shipment, but there is nothing therein to indicate 
that it was subjected to any significant delay after it was sold 
to respondent, or that the icing and ventilation afforded in transit 
were not in accordance with good practices. 

On March 15, 1957, complainant and respondent had a con- 
ference with representatives of the Fruit and Vegetable Division 
of the Department, at which time it was agreed that respondent 
would accept and handle the defective carload of tomatoes under 
protest in order to minimize damage, and, after the shipment 
was disposed of and the loss determined, an amicable settlement 
would be negotiated between the parties. On the basis of this 
understanding, respondent unloaded the tomatoes and repacked 
and sold them in the regular course of his business. Efforts to 
reach an amicable settlement thereafter were unproductive. 

Respondent introduced his business records with respect to 
the sale and disposition of this carload of tomatoes. These 
records show that the total sales of the repacked tomatoes 
amounted to $1,724.35, that freight and demurrage in the amount 
of $537.54 was paid, and that the amounts expended for labor 
and materials in the repacking operation amounted to $549.50 
and $278.94, respectively. These figures were supported by 
paid bills and accounting sheets prepared at the time of the 
transaction. In addition, respondent claims credit for “delivery 
and miscellaneous expenses” in the amount of $386.34 for cartage 
and overhead costs. The bookkeeper who was supposed to have 
calculated this element of damages was not presented as a wit- 
ness and respondent, testifying in his own behalf, was totally 
unable to explain how the figure was arrived at. It is concluded 
that the evidence in support of this last element of damages is 
insufficient and the same is disallowed for failure of proof. 

Deducting the amount of the proved damages from the amount 
recovered in the resale of the tomatoes, a net recovery of $358.37 
was obtained from the shipment. This amount represents the 
actual value of the defective tomatoes and an award of repara- 
tion to complainant in this amount will compensate it fully in 
this transaction. 
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It is concluded that respondent’s failure to pay complainant 
the $451.32 due on the first load of tomatoes and the net recovery 
of $358.37 on the second load is in violation of section 2 of the 
act and reparation should be awarded to complainant accordingly, 
with interest. It is concluded, further, that respondent’s counter- 
complaint for damages should be dismissed for insufficient proof. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, $451.32, with interest thereon 
at the rate of 5 percent per annum from March 1, 1957, until paid, 
and $358.37, with interest thereon at the rate of 5 percent per 
annum from May 1, 1957, until paid. 

The counter-complaint is dismissed. 

The facts of this case shall be published and copies of this order 
shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 6151) 


PACA Docket No. 7598. Dismissed September 1, 
Thomas J. Flavin, Judicial Officer. 


(No. 6152) 


PACA Docket No. 7653. Dismissed September 9, 
Thomas J. Flavin, Judicial Officer. 


(No. 6153) 


PACA Docket No. 7713. Dismissed September 9, 
Thomas J. Flavin, Judicial Officer. 


(No. 6154) 


PACA Docket No. 7525. Dismissed September 14, 
Thomas J. Flavin, Judicial Officer. 
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(No. 6155) 


PACA Docket No. 7638. Dismissed September 24, 1959, by 
Thomas J. Flavin, Judicial Officer. 


(No. 6156) 


PACA Docket No. 7612. Dismissed September 30, 1959, by 
Thomas J. Flavin, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 6157) 


ROLL PACKING HOUSE v. BRACKER VEGETABLE SALES COMPANY. 
PACA Docket No. 7288. Order issued September 9, 1959, by 
Thomas J. Flavin, Judicial Officer. 


(No. 6158) 


CELLO VEGETABLE & PRODUCE Co. v. JOHN H. GRANT COMPANY. 
PACA Docket No. 7081. Order issued September 14, 1959, by 
Thomas J. Flavin, Judicial Officer. 


(No. 6159) 


HEYWARD & HODGSON v. LEWIS D. GOLDSTEIN AND/OR LEWIS D. 
GOLDSTEIN FRUIT & PRODUCE CORPORATION. PACA Docket 
No. 6707. Order issued September 16, 1959, by Thomas J. 
Flavin, Judicial Officer. 





